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CHAP. I. 

Of the Origin and Nature of Deeds. 

$ I. Alienation of Land § 18. Of a Deed or Charter 
8* Statute of Quia Emptores . 23. Deed Pol/. 

12. Pines for Alienation . 24. Indenture • 

16. Different Kinds of Affuranccs . 26 Of an Article or Agreement , 

Se&ion 1. 

JFT is admitted by all our legal writers that an 
unlimited power of alienation exifted in England 
in the time of the Saxons , but upon the fettlement of 
the Normans , and the eltablifhment of the feudal law, 
all landed property became unalienable j and dur- 

B 2 ing 


Alienation of 
Lauds. 


Wright’s 
Ten. 154. 
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Title XXXIL Deed. Ch.l § 1—3. 

!ng the reign of William the Conqueror, and that of 
his fons, the doctrine of nonalienation was, for vari- 
ous reafons, ftri&ly enforced. The greater part 6f 
the landed property of the kingdom had been diftri- 
buted among the Norman barons, as flrift and pure 
feuds, upon condition of military fervice j and as a 
confiderable jealoufy prevailed againft all thofe who 
were of Saxon origin, left they lhould attempt to 
reinftate themfelves in their ancient poffeffions, great 
care was taken during that period, that all the vaffals of 
the crown, who could alone be depended on, in cafe 
of any infurrection, fhould be in a fituation to per- 
form their military fervices. 

§ 2. The firft ftep towards a liberty of alienation 
was that by which the tenant was permitted to alien 
with the confent of his lord. This rule was adopted 
from the maxims which then prevailed on the Con- 
tinent, and gave rife to fines for alienation. But in 
England the tenant could not difpofe of his land, even 
with the confent of his lord, unlefs he had alfo ob- 
tained the confent of his next heir ; and therefore it 
was very ufual, in ancient feoffments to exprefs that 
the alienation was made with the confent of the 
feoffor's heir, and fometimes for the heir to join in the 
feoffment. 

§ 3. The power of alienation was further extended 
by a law of Hen , 1. c. 70. which allowed a man to 
difpofe of lands purchafed by himfelf . — Emptiones 
rnroy vel deinceps acquifitiones fuas det cut magis velit ; 

R 
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Title XXXII. Deed. Ch. i. § 3—6. 

Jt Bocland \ ha beat, quam ei parentes fiu dederunty non 
mittat ettm extra cognationem fuam ♦ 

§ 4. Glanvtlle has given us a very circumftantial Lib. 7. c. 1. 
account of the law, as it flood in the reign of Hen. 2. 
refpe&ing alienation, from which it appears that the 
power of difpofing of lands was then confiderably 
enlarged ; and a right of alienation feems to have 
been foon after extended to all lands which a perfon 
had himfelf acquired, provided they had been con- 
veyed to him and his afligns ; and alfo to one-fourth 
of all lands acquired by defcent, without the confent Horne Mir. 
of the heir. . IX * 

§ 5. This extenfive power of alienation produced a 
grievance which was much complained of in thole 
days; the king’s greater barons who had a large extent 
of territory, held under, the crown, had frequently 
granted out fmaller manors, to inferior perfons, to be 
held of themfelves. In imitation whereof, thofe infe- 
rior lords began to carve out and grant to others Hill 
more minute eftates, to be held of themfelves ; and 
were fo proceeding downwards in infinitum , till the 
fuperior lords obferved that by this method of fub- 
infeudation, they loft all their feudal profits, their 
wardlhips, marriages, efeheats, &c. which fell into 
the hands of thefe mefne or middle lords. Befides, 
the mefne lords were by this means left able to per- 
form their military fervices. 

§ 6 . This caufed an article to be mferted in the 
Magna Charta of Hen. 3. c. 32. by which the fub- 

B 3 infeudatioa 
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Title XXXII. Deed. Ch . i. § p — 9* 

infeudation of part of the land was prohibited, unlefs 
fufficient was left to anfwer the fervices due to the 
fuperior lord. — Nullus liber homo det de cetera amplius 
alicui , vel vendat alicui de terra fua , quam ut de 
refiduo terra fua pojfit fujfcienter fieri domino feodi 
fervitium ei debit um, quod pertinet ad feodum illud. 

Ten. 158. § 7. Sir Martin Wright obferves that the words 

de cetero in this ftatute, do not fuppofe that the tenant 
might before have lawfully aliened or given the whole 
of his land to hold of himfelf, becaufe then this 
chapter, prohibiting it for the future would have been 
a reftraint upon the tenant’s liberty at common law. 
But they plainly fuppofe fuch gifts or alienations to 
have been unlawful, which are therefore reftrained 
merely in confirmation of the common law. 

§ 8. Hitherto the right of alienation was confined 
to fubinfeudations conformably to the principles of the 
feudal law. But in 18 Edw. 1. an a£t was made 
called the ftatute of J Quia Emptores Terrarum , which, 
reciting the inconvenience of feoffments, to hold of 
the feoffors and not of the fuperior lords, enacted — 

J Quod de cetero lie cat unicuique liber 0 homini terras fuas 
feu tenementa fua , feu partem inde ad voluniatem ftam 
vendere . It a tamcn quod feojfatus teneat terram illam 
feu tenementum illud, de eapitali domino feodi illius , per 
eadem fervitia et confuetudines, per qua, feoff at or fuus 
ilia prius tenuit . 

Wright 161. § 9. This ftatute took from the tenants of common 

lords the feodal liberty they claimed of difpofing of 

part 
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Title XXXII. Deed. Cb. i. § 9—12. 

part of their lands to hold of themfelves, and inftead 

of it, gave them a general liberty to fell all or any 

part, to hold of the next immediate lord ; for that is 

the fenfe of the words dip capitali dominoy which they 2 Inft. 501, 

could not have done before, without the confent of 

the lord. 


§ 10. Neither Magna Charta nor the ftatute of 
£>uia Emptoresy extended to the King’s immediate 
tenants ; who feem to have been fo ftriCtly reftrained 
from alienation, that they were not permitted to dif- 
pofe of their lands, even to their eldeft fons. 


§n. Thus it appears from the Rolls of Parliament 
that in 18 Ediv. 1. Gilbert de Humfravill petitioned 
the king for licence to enfeoff his eldeft fon and his 
wife of the manor of Overton , to hold of the faid 
Gilbert during his life, and, after his death, of the 
chief lord by the ufual fervices. To which the king 
anfwered — Rex non vult aliquem medium , et idco non 
neejjit . 


Vol. 1. 54. 
JOI. 


§ 12. This reftraint upon the king’s immediate Fines for 
tenants is fuppofed to have been indirectly removed by Alienation, 
the ftatute De Prerogativa Regis , 1 7 Edw. 2. c. 6. 

But the king’s confent being neceffary to every aliena- 
tion of his tenants in capite , it became a queftion Wright 165 
whether if fuch tenant aliened without licence, the 
land fo aliened was not forfeited, or whether the king 
fhould only feife it by way of diftrefs, until a fine 
Ihould be paid for the contempt ; but this queftion 
was fettled by the ftatute 1 Edw. 3. c. 12. by which - 

B 4 * 
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it was ena&ed, that in all cafes of alienations by 
tenants in capite , the king fhould not hold the land as 
forfeited, but fhould have a reafonable fine in the 
Chancery, to be levied by due procefs. 

Wright 166. § 13. It remained much longer a queftion whether 

the king’s tenants might have aliened any part of their 
lands, to hold of themfelves, as the tenants of com- 
mon lords might before the flatute £>uia Emptores 
But fuch alienations, made by tenants who held of 
Hen. 3. or other kings before him, were at length 
made good by the flatute 34 Edw. 3. c. 1 5. faving to. 
the king his prerogative of the time of his grandfather, 
father, and of his own time. 

Wright 167. § 14. It is extremely doubtful what prerogative is 

here laved to the crown ; but it is perfectly clear that 
fines for alienation were eflablifhed by the flatute 

2 Lift. 67. 1 Edw. 3. and after this a£t Lord Coke fays, writs of 

quo titulo ingrejfus eft iffued from the office of the 
Remembrancer of the Exchequer, to help the king to 
his reafonable fine ; whereupon the feoffee was driven 
to plead, to his great charge and trouble; and therefore, 
upon conference with the king’s officers and the 
judges, it was ordained that, feeing the king’s tenant 
could ' not alien without licence, for if he did he 
fhould pay a fine ; that for a licence to be obtained, 
the king fhould have a third part of the value of the 
land, which was holden reafonable. And if the 
alienation was without licence, then a reafonable fine 
by the flatute was to be paid by the alienee, which 
they refolved to be one year’s value. 


§ 15. Thus 
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§ 15. Thus continued the law until the abolition 
of military tenures by the ftatute 12 Cha. 2. c. 24. 
which converted all the ancient tenures into free 
and common focage ; and took away all fines for § 1. 
alienation, feizures, and pardons for alienation, and 
all incidents thereto ; faving fines for alienation due 
by particular ctiftom of particular manors, other than § 6 . 
fines for alienation of lands and tenements holden 
immediately of the king in capite. 

§ 16. With refpeft to the different modes of Different 

' jr • 3 g 

alienation, or rather the legal evidences of the tranf- Afftirances 
fer of real property, they are called the common 
affurances of the realm, whereby every man’s eftate 2 Comm. 294. 
is affured to him, and all controverfies, doubts, and 
difficulties, are either prevented or removed. 

§ 17. There are four kinds of common affurances 
by which lands may be aliened. i° Deeds or matters 
in pais, which are affurances tranfa&ed between two 
or more private perfons in pais ; in the country, that 
is, (according to the old common law) upon the very 
fpot or piece of land to be transferred. 2 0 Matters of 
record or affurances tranfafied only in the king’s 
public courts of record. 3 0 Affurances deriving their 
effeft from fpedal cuftom, obtaining in fome particular 
places and relating only to fome particular fpecies of 
property. 4 0 A devife contained in a perfon’s laft will 
and teff ament ; which does not take effect until after 
his death. 


§ 18. A deed 
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§ 18. A deed is a writing on parchment or paper, 
feared and delivered, to prove and teftify the agree- 
ment df the parties, whofe deed it is, to the things 
therein contained. It is fometimes called a charter, 
charta, from its materials, but moft ufually, when ap- 
plied to the tranfaftions of private perfons, it is called 
a deed, in Latin fattum, becaale it is the moft folemn 
and authentic aft that a man can perform, in the dif- 
pofal of his property. 

§ 19. It is probable that every alienation was very 
foon accompanied with fome written evidence, though 
in the time of the Saxons a legal transfer might be 
made of lands by certain ceremonies, without any 
charter or writing. Thus, Ingulp bus, in his hiftory 
of the abbey of Croyland , fays, — “ Conferebantur 
“ multa pradia nudo verbo, abfque feripto vet charta, 
“ tantum cum domini gladio , galea , mcl cornu , vel 
“ crater a, et plurima tenementa cum calcari , cum Jlrigili , 
<e cum arcu , et nohulla cum fagitta .§ ** 

§ 20. Deeds or charters were notwithftanding in 
ufe at this time : thefe were generally called gewrite 
or writings, and the particular deed by which a free 
eftate might be conveyed was called landboc , libel/us 
de terra , a donation or grant of land, and the land 
thus granted was called bockland. 

§ 21. Upon the infroduftion of the Norman cuf- 
toms, the folemn and public delivery of the po!TefIion, 
in imitation of the feudal inveftiture, became efien- 

tially 
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daily neceffary to the transfer of land ; and was alone 
fufficient for that purpofe. But as written charters 
conftituted a much better fpecies of evidence gf the 
agreement of the parties, a charter or deed, in imita- 
tion of the Breve Tejlatum of the feudal law, was 
ufually prepared, and executed : and was delivered to 
the purchafcr at the fame time with the land. 


§ 22. The increafe of commerce and wealth having 
introduced a greater degree of refinement in manners, 
agreements and conveyances became more complex, 
which produced an univerfal practice of reducing them 
into writing. But ftill lands might have been tranf- 
ferred by a verbal contra dt only, provided it was 
attended with a folemn and public delivery of the 
poffeffion, until the latter end of the reign of Cha. 2. 

% 23. Deeds are divided into two forts, deeds poll. Deed Poll, 
and deeds indented. A deed poll is not ftrictly fpeak- 
ing an agreement between two perfons ; but a decla- Lit. f. 370. 
ration of fome one particular perfon. Thus a feoff- 
ment from A. to B. by deed poll, is not an agreement 
between A. and B. y but rather a declaration by^. 
addreffed to all mankind, informing them that he 
thereby enfeoffs B. of certain lands therein mentioned. 

It was formerly called charta de una parte y and ufually 
begins thus — Sciant prafentes et futuri quod ego A . 

(Ac. (Ac. — Know all men by thef^ prefents that /. A. 
have granted and enfeoffed, (Ac. (Ac. 


§ 24. An indenture is a mutual agreement between 
two or more perfons, whereof each party has a copy. 

Formerly, 


Indenture. 
Lit. f. 370. 
v. 2. 

x Inft. 220 ffl 
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Formerly, when deeds were more concife than they 
are at prefent, it was ufual to write both parts on the 
fame (kin of parchment, with iome words or letters 
of the alphabet written between them, through which 
the parchment was cut in acute angles, tn/iar dentium , 
from which they acquired the name of indentures or 
deeds indented, in fuch a manner as to leave half the 
word on one part, and half on the other. 

§ 35. In the cafe of an indenture there ought 
regularly to be as many .copies of it, as there are 
parties, and when the feveral parts are interchangeably 
executed by the feveral parties, that part or copy 
which is executed by the grantor is ufually called the 
original, and the reft are counter-parts : though of 
late it is moft frequent for all the parties to execute 
every part, which renders them all originals. * But a 
counter-part of a deed has been admitted to be fuffi- 
cient evidence of fuch deed j and a conveyance 
decreed accordingly, 

§ 3 6 . It is a common practice for perfons to enter 
into an article or agreement preparatory to the execu- 
tion of a formal deed, whereby it is ftipulated that 
one of the parties fhall convey to the other, certain 
lands or hereditaments, or releafe his right to them, or 
execute fome other deed refpe&ing them. 

§ 27. An article is therefore confidered as a memo- 
randum or minute of an agreement to make fome 
future difpofition or modification, of real property. 


TITLE 
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TITLE XXXII. 
DEED. 


CHAP. II. 

Of the Ctreumjiances necejfary to a Deed. 


§ 3 # Sufficient Parties . 

4« Who may convey by Deed \ 

5* The King and Queen . 

* Corporations. 

. Of Deeds by Infants. 

13 . Marriage Contrails by Fe- 
male Infants. 

1 6* By Male Infants . 

1 8. Infant Trujlees may convey. 

19. Idiots and Lunatic hs. 

23 . Married Women . 

27. Per fans attainted. 


§ 28. #^0 wwyr Grantees. 

72 . Conveyances to Charitable 
Ufes . 

35. Confideration . 

41. Writing on Parchment or 
Paper. 

45. Stamps - 

46. Reading. 

47. Sealing and Signing. 

49. Delivery . 

60. Attejlation. 


Section 1. 

W HEN it became ufual to reduce all agreements 
into writing, the following circumftances were 
deemed neceffary to a deed, j* Sufficient parties, and 
a proper fubjeCfc matter. z° A good and fufficient 
confideration. 3 0 Writing on paper or parchment 
duly (tamped. 4 0 Words fufficient to fpecify the 
agreement, and bind the parties, legally and orderly 
fet forth. 5* Reading if defired. 6° Sealing and 
figning. 7 0 Delivery. 8° Atteftation by witneffes. 


5 2. The firll requifite to a valid deed is, that 
there be perfons able to contract, and be contracted 
with, for the purpofes intended by the deed j and 

alfo 
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alfo a thing or fubjeCt matter to be contracted for. 
So that in every deed there muft neceffarily be a 
grantor, a grantee, and a thing granted. 

§ 3. All thofe who have any eftate, right, title, or 
intereft, either at law, or in equity, in that which is 
the fubjeCt matter of a deed, muft neceffarily be 
parties to it, otherwife their eftate or intereft will 
remain in them ; and all thofe who are intended to 
take an immediate eftate or intereft under a deed, 
muft alfo be parties to it : but a perfon may take 
an eftate in remainder by a deed to which he is not a 
party. 

§ 4. With refpeCt to the perfons who are capable 
of conveying, it may be laid down as a general rule 
that all thofe who have attained the age of twenty- 
one years, and are of found mind and underftanding, 
and not under the power of others, may be parties 
to and bind themfelves by deed. 

§ 5. The king had formerly a power of alienating 
the crown lands for ever. But this prerogative has 
been reftrained by feveral modern ftatutes of which 
an account will be given hereafter. 

* § 6. The queen confort is confidered by the com- 
mon law as a feme foie, and may therefore be a party 
to any fpecies of deed, without the king. 

§ 7. Although a corporation aggregate is faid to be 
invifible, immortal, and to exift only in fuppofition 

of 
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of law, yet fuch an artificial body is capable, by its 
creation, of being party to a deed, and in many cafes 
of acquiring or conveying away real property by deed. 
A corporation foie, as a bifhop or parfon, may-alfo 
be a party to a deed. But a dean without his chapter, 
a mayor without his commonalty, or the mafter of a 
college without his fellows, cannot by executing a 
deed, bind the corporation. 

§ 8. All contracts or agreements made by an infant, 
from which no apparent benefit can arife to him, are 
abfolutely void. But as to thofe contracts from which 
the infant may derive fome benefit, and which are 
entered into with more folemnity, they are only void- 
able, that is, the law allows the infant when he comes 
of age, either to ratify and confirm, or elfe to void 
them. 

§ 9. Whatever an infant is bound and compellable 
to do at law, the fame fhali bind him although he 
does it without a fuit. And therefore where an infant 
conveyed lands which had been mortgaged to his 
father (the mortgage money having been paid off ) to 
a new mortgagee, it was held to be good. 

§ 10. John Bkknell conveyed thelands inqueftion 
to William Cooke and his heirs by way of mortgage. 
W. Cooke afterwards died leaving J. L. Cooke an infant, 
his heir and his widow joint executors. The mort- 
gage money was paid off, and the infant and his 
mother conveyed the mortgaged premifes to a new 
mortgagee. It was refolved that the infant was bound 

by 
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by this conveyance, becaufe it ‘could never operate 
to his prejudice, and that he was compellable to 
convey. 

§ 11. By the ftatute 17 Geo. 3. c. 26. $6. It is 
ena&ed, that all contracts for the purchaie of any 
annuity with an infant Ihall be utterly void, any at- 
tempt to confirm the fame, after fuch perfon ihall 
have attained the age of twenty-one years, notwith- 
ftanding. 

§ 12. Contracts entered into by female infants in 
coniideration of marriage are more favoured than any 
others; a female being capable of contracting mar- 
riage long before the age of twenty-one, fhe ought to 
be permitted to bind herfelf by the other parts of the 
contract : for as foon as the marriage is had, the prin- 
cipal contract is executed, and cannot be fet afide ; 
the eflate and capacities of the parties are altered, the 
children born of the marriage become interefted : and 
therefore it has been truly faid that marriage contracts 
ought not to be refcinded, becaufe the interefts of 
third perfons would be afFeCted. 

§ 13. Lord Macclesfield has faid, that if a female 
infant on a marriage, with the confent of her guar- 
dians, fhould covenant in coniideration of a fettlement 
t;o convey her inheritance to her hufband. If this 
were done in coniideration of a competent fettlement, 
equity would execute the agreement, although no 
a&ion would lie at law to recover damages. 


Cannell v. 
Buckle, 

* P. Wms. 
^ 43 - 


Marriage 
Contrails by 
Female 
Infants. 


Lord 



>7 


Title XXXil. Deed. Cb.i Lg ij, 14* 

iLord Hardwicke, after citing this paffage,- fays— 
This is going -a great way, as it related to the inhe- 
ritance of the wife, but yet there are cafes where 
** the court will do it, as if the lands of tjje wife 
“ were no more than an adequate canfideration for 
c< the fettlenient that the hufband makes, and after 
** the marriage the wife fhould die, and leave iffue, 
“ who Would be entitled to portions, provided for 
,£ them by the fettlement ; it would in that cafe be 
“ very reafonable to affirm that fettlement/' 

§ 14. This doQxine has been denied by Lord 
Thurlow ; who, in a cafe where a bill was filed for a 
Ipecific execution of articles, entered into by a female 
infant, refpe£ting her real eftate, previous to and in 
confideration of her marriage, faid — tc To decree a 
fpecific performance of the articles, the court muft 
<« carry the principle to this length, that a wife making 
** a wife fettlement in her infancy, on the marriage, 
** without any eftate fettled on the other fide, is 
cs bound by the agreement ; and that even if the 
cc hufband had died, ibe muft have been bound. I 
“ cannot think an infant only covenanting as to her 
eftate can be bound. If fhe is fo at all, it muft be 
** in reference to her marriage. No body has yet 
“ faid that merely by its being upon marriage, 4 he is 
w bound ; but it is faid that upon a Competent fettle- 
** ment Ihe would be bound. I think the court 
** fhould not go into the competence of the fettlement. 

** I muft lay down that every fettlement fhall be con- 
u fidered as good, till fhewn to be fraudulent The 
“ cafes have not gone fo far, nor does my opinion. 
Vgjl. IV.« C “If 
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<( If (he had a fettlement from her hufband, and after 
“ his death fhe had had taken pofTeflion of it, 1 think 
“ fhe would be bound by the equity ariftng from her 
** own aft. I fay this, in deference to Cannetl v. 
Ante f. 13. “ Buckle , and Harvey v. AJhley. I think fhe is not 

“ bound, unlefs fhe has availed herfelf of the fettle- 
“ ment of the hufband. In this opinion I cannot fay 
** the whole property is bound, or decree the articles 
to be fpecifically performed.” 

§ 15. Lord Thurlow fully confirmed this opinion 
by his decree on a fubfequent cafe. 

Clough v. A bill was brought on behalf of the infant children 

3* Wwdefon, °f the marriage, after the hufband’s death, againft his 
453 - n ° te - widow, praying that marriage articles might be efta- 

i|> iiro. i\* J I O* ^ ^ ^ 

blifhed, and fpecifically performed, entered into before 
marriage, by Patty Clough the widow, while an infant, 
and her guardian, for fettling her eftate, and lands 
of the hufband, as therein mentioned. She by her 
anfwer infilled, that fhe had done nothing after her 
full age, affirming the articles, and that her eflates 
were not thereby bound j waiving any right under 
the fame in lands of her late hufband. The decree 
declare^ that her eftate was not bound by the marriage 
articles, and difmifled the bill without cofts.* 


* It is held that a female infant may enter into an agreement 
before marriage refpetting her perfonal eftate, which will bind her ; 
for fuch agreement muft be in fome way beneficial to her, as other- 
wife her hulband would be entitled to it, 3 Ati. R . 613. fed vide 
1 Bro. R. in. 


S 16. Though. 
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§ i 5 . Though a male infant cannot bind his eftate, 
yet where a male infant married an adult, who cove- 
nanted that her eftate Ihould be limited to certain 
6 fes, he was held to be bound by fuch covenant. 

§ 17.. A male infant married an adult female, who 
covenanted that her eftate fhould be fettled to certain 
ufes. Upon a bill filed by the truftees of the fettle - 
ment, to have it carried into execution by the hufband 
and. wife, the hufband infilled that being an infant 
when he executed the fettlcment, he was not bound 
by it. 

Lord Tburlow faid, if a woman before marriage 
conveys her property, and agrees to fettle her general 
expectations, when they fhall fall in, and this be done 
without any fraud upon the intended hufband, fuch 
an agreement muft be executed, and the hufband, 
when of age, muft anfwer her contract. I think, 
therefore, in this cafe, it is not necefiary to difcufs 
the other queftion, how far the infant hufband could 
be bound by his own contract, for I go upon the 
covenant of the wife, who was adult. And the huf- 
band’s covenant operates no more than to fhew his 
concurrence, and to take away every imputation of 
fraud from the tranfaCtion. 

$ 18. By the ftatute 7 Ann. c. 19. it is enaCted, 
that all infant truftees and mortgagees fhall be com- 
pellable to make fuch conveyances and aflurances as 
the court of chancery or exchequer fhall direCt, 

C 2 which 
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which fhall he as good and effe&ual in law, as -if the 
£dd infants were of full age. 


Idiots and 
Lunatics. 


a Com. 291. 


§ ig. Idiots and lunatics are not totally tabled 
from conveying their lands by deed, for, by the com- 
mon law, neither an idiot nor lunatic Could avoid his 
own deed. But the heir Of an idiot or lunatic may 
avoid a deed executed by him, by pleading his <&£> 
ability. 


Tit. 16. ch.6. § 2 °* Th e mere execution of a deed by an idiot or 

*■ 7 * lunatic is abfolutely void, as againft his heir. But, if 

an idiot or lunatic makes a feoffment, and delivers 
Infra, ch. 6. feifm in perfon, it is only voidable. 


§ 21. By the ftatute 4 Geo. 2. c. 10. idiots, luna- 
tics, and perfons non tempos mentis , or their committees, 
being truftees or mortgagees, are compellable to convey 
under the dire&ion of the court of chancery. And 
all fuch conveyances are declared to be good and 
valid. 


Married $ *2. AH deeds executed by married women, (esc- 

Women. • eept a -queen contort), for the purpofe of conveying 
away their eftates, are abfolutely void at law, and not 
voidable only. 


§ 23. The acknowledgment of a deed, executed 
by awoman during coverture, after the death of her 
hufband, may, in fpme cafes, amount, to A. re-deirvery 
of it, and fo render it valid. 


$ 24. A m a n 
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'$• 24. A man and His wife being entitled to the re- 
verflott of ar houfe, in right of the wife, by deed, : exe- 
cuted- by die hufband and wife, conveyed it to a 
peHbttby way of mortgage. After the death of the 
hufband, the wife, by three different papers under her 
hand, acknowledged the mortgage. It was held, that 
thefe papers were equivalent to a re-delivery of the 
deed. 

•$ 2 ; 5 * A wife mayi without her hu&and, execute 
a naked authority, whether?, given before or after cover- 
ture, and though no fpecial words are ufed to. difpenfe 
with the difability of coverture. The rule is the lame, 
where both an intereft and an authority pafs to the 
wife, if the authority is collateral to, and doth not flow 
from the intereft ; becaufe, then, the two are as un- 
connected, as if they were veiled in different perfons. 
A married woman may alfo convey lands, m perform- 
ance of a condition, where land is yelled in her on 
condition to convey to others. 

A power to convey lands is now frequently given to 
married women, by means of a conveyance to ufes ; 
of which, an account will be given in a fubfeqyynt 
Chapter. 

§ 26. If a hufband abjures the realm, pr is banifhed, 
he is thereby become civiliter mortuus 9 and- his wife is 
cbnfidered as a feme foie, and may in all things as 
if her hulband were naturally dead.' 

C3 5 27. Perfons 
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$ 27. Perfons attainted of treafon, felony, or pra» 
munire , are incapable of conveying away their 'eflates, 
frpm the time when the offence was committed, pro- 
vided an attainder follows. For any conveyances by 
them may tend to defeat the king of his forfeiture, and 
the lord of his efcheat. 

§ 28. By the common law, all perfons whatever 
may be grantees in a deed, becaufe it is fuppofed to be 
for their benefit. Thus, an infant may be a purchafer 
in a deed,- and, at his full age, he may either agree, 
or difagree to it ; and fo may his heirs, if he did not 
agree to it at his full age, 

§ 29. An eftate may alfo be conveyed to a married 
woman, without the confent of her hulband ; and the 
conveyance is good, unlefs the hufband avoids it. 
But, though he eonfents to it, yet the wife may, after 
his death, waive it. And if fhe dies before her huf- 
band, or if fhe does not aflent to it,' during her wi* 
dowhood, her heir may avoid it, 


§ 30. Although a wife cannot be the immediate 
grantee of her hufband, yet fhe may take an eflate 
from him, through the medium of a truftee. 


§ 31. A.n alien may be grantee in a deed, though 
he cannot hold it - f for, upon office found, the king 
{hall have it by his prerogative* 
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C In confequence of the feveral ftatutes againft Conyeyincw 
mortmain, ecclefialtical corporations have, for a tong u&». 
time, been incapable of taking lands and tenements by 
•deed : but, as thefe ftatutes did not extend to charit- 
able ufes,. lands might ftill be given for the mainte- 
nance of a fchool, an hofpital, or any other ufe of 
that nature* 


§ 33. It was, however, apprehended, that perfons, 
on their death-beds, might make large and improvi- 
dent difpofidons, even for thofe good purpofes, and 
defeat the political ends of the ftatutes of mortmain. 
It is therefore ena&ed by the ftatute 9 Geo. 2. c. 36., 
that no lands or tenements, or money to be laid out 
thereon, ihall be given for, or charged with, any cha- 
ritable ufe whatfoever, unlefs by deed indented, exe- 
cuted in the prefence of two witnefieS twelve months 
before the death of the donor, and inrolled in the 
court of chancery within fix months after its execu-. 
tion : and unlefs fuch gift be made to . take effect im- 
mediately, and be without power of revocation j and 
that all other gifts ihall be void. 


5 34. The two univerfities, their colleges, and 
fcholars upon the foundations of the colleges of Eton, 
Wtnchejler , and Wejhninjicr^ are excepted out of this 
aft j with this provifo, that no college ihall be at 
liberty to purchafe more advowfons than are equal in 
number to one moiety of the fellows and ftudents upon 
their refpe&ive foundations. 
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§ 35. The fecond requifite to a deed is a good and 
|uf£cieat confideration. 

By the common law, it is not abfdlutely necefiary 
thatany confider&tion.flx)uld be cxpreffcd in a deed : 
fb% although a verbal contract is not; binding without 
a consideration, becaufe words often pals- from men 
lightly apd inconfidgrately, which mayjuftify a fufpi* 
cion of imprudence, and even of fraud j yet, where 
an agreement is made by deed, which muft necef- 
farjly he attended with more thought and delibera. 
tiap, ah /ufpicion of furprife or deceit i» excluded} 
juid, therefore, it , will be valid without any confute, 
ration. 

$ Soon after the chancellors had affumcd a 
jurifth^ioa in cafes of ufes, they adopted the maxim 
of civil law, ex nude pafto non oritur a£tio. Ancfc, 
in conformity tq ft, they determined not to lend their 
aid to carry any deed into execution, unlefs it wa$ 
fuppprted by fome confederation, 

§ 37. There are two kinds of confederations, civil 
and moral. The firft, which is ufually called a valu-, 
pbbe confideration, is money, or any other thing thafc 
J>ears a known value. Marriage, abb, forms a valufr' 
^bfe- c^ifdemtion, 

.S: 4 §, The fecond, which is called a good foskfider% 
tiq®,; arises from an implied obligation, fuch as that 
: betwcea a parent fpd child: for chib. 
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drexi are confhlered, & equity,- asr creditors claiming* 

# debt, founded upon the moral ob%atjba>ol tbepw* 
lent to provide for his child. 

Hie love and affection which a man is naturally fup* 
pofed to bear to his brother* and fitters, nephews, <nd 
nieces, and heirs at law, and the define of preferring his 
same and family, are aifo held to be good con&ter- 
ations, • 

§ 39, The payment ©f a man’s debts is alfo demoted 
a good confideration $ as every man is under a moral 
obligation of fatis lying his lawful creditors. 

§ 40. By the flatute 13 Elbe. c. 5. all deeds which 
are not founded on a valuable confideration, Audi be 
deemed fraudulent and void, as againft creditors. 

And by the ftatute 27 Elbe, c. 4-., all deeds which are 
not founded on a valuable confideration, find! alfo be 
{leaned fraudulent, as againft fubfequent purdhafers. 

The cafes which have arifen on thefe Hatutes, will 
\>c Hated in a fubfequent chapter. 

$ 41, The third requifite to s deed is, that k be Writing 00 
written cm* [Minted, although k may be in any language P™qb®«t w 
Of chara&er whatever ; but it muft be written on 
paper or parchment; for, if it be written on fame, lInft> „ 9 ^ 
board, linen, leather, or the like, it is no deed; * Com. *97. 
Wood and Hone may be mote durable, and linen left 
M? fo waswes j bm writing oa pj>er orpwehmen* 
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Unites in itfelf, more perfectly, than in any other Way, 
both thefe defirable qualities ; for there is nothing elfe 
fo durable, and, at the fame time, fo little liable to 
alterations. 

5 4 a * All the matter and forms of a deed muft be 
written before the fealing and delivery of it. For, if 
a man deals and delivers an empty piece of parchment 
or paper, though he, at the fame time, gives directions 
that an agreement fhall be written above, which is ac- 
cordingly done, yet it will be void as a deed. 

§ 43. An alteration, erazure, or interlining, made 
in any part of the deed before it is delivered, will not 
hurt. fhe deed : but, in fuch cafes, it is right to men- 
tion it in the atteftation. 

m 

. § 44. A deed of revocation, and a new fettlement 
jpade by that deed, though, after the fealing and exei 
cution thereof blanks were filled up, and not read 
again to the party, nor re-fealed and executed, was 
jet held a good deed. 

§ 45. A deed mull alfo have the regular (lamps 
jrequired by the feveral ftatutes for the increafq of the 
public revenue, otherwife it cannot be given in evi- 
dence* It ihould, however, be obferved, that the laws 
which require all deeds to be (lamped, do not prevent 
|&eir«legal effeCt and operation, but only fufpend their 
being pleaded, or given in evidence, in any court* 
until they are properly (lamped. The omiffion of the 

(tamps* 
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ftamps, in the firft inftance, is therefore immaterial, if 
the deed be afterwards duly ftamped. 

§ 4 6. A deed mud be read whenever any of *t£e 
parties require it $ if not, the deed will be void as to 
the party requiring it to be read. If a perfon can, he 
ihould read it himfelf ; and if he be blind or illiterate^ 
fome other fhould read it for him. If it be read 
falfely, it will be void ; at leaft for fo much as 
was mifread ; unlefs it be agreed by colluiion that 
the deed (hould be read falfe, on purpofe to make 
it void : for, in fuch a cafe, it will bind the fraudu- 
lent party, 

§ 47. It is abfolutely neceffary that the party whole 
deed it is fhould feal, and, in moft cafes, lign it ajfo : 
for it is ena&ed by the ftatute of frauds and perjuries, 
59 Cha. 2, c. 3. that all leafes, eftates, interefts of 
freehold or terms for years, or^ any uncertain intereft 
in or out of lands or tenements, not put in writing 
and figned by the parties making them, or their agents 
authorized by writing, fhall have no greater effed than 
as eftates at will ; except leafes not exceeding three 
years from the making thereof, whereupon the rent 
referved fhall be two-thirds at leaft of the full improved 
value of the thing demifed ;• and no fuch eftates or 
uncertain interefts, not being copyhold, &c. lhall be 
*ffigned, granted, or furrendered, unlefs by deed or 
note in writing, figned as aforefaid, or by a& and 
operation in lavr. 
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5‘ 4&. A perfon may appoint another to be hi* at* 
torney to execute a deed for him. But, in fuck » 
cafe, it muff be executed in the name of the prin- 
cipal. 

$ 49. The feventh requifite to a good deed, is, 
that it be delivered by the party himfelf, or by hit 
certain attorney. For a deed takes effect only from its 
delivery ; and if the date be a falfe or impoffible one, 
the delivery afeertains the time from which the deed 
takes effect. 

5 50. If another perfon feals the deed, yet if the 
party delivers it, he thereby adopts the fealing, and, 
(fay6 Sir W. Black/lone ), by a parity of reafon, the fign- 
ing alfo, and makes them both his own. 

§ 51. The ufual mode of delivering a deed, is t» 
take it up and fay, “ I deliver this as my a & and deed." 
But a deed may be delivered to the party without 
Words $ fo a deed may be delivered by words, without 
stay a& of delivery : as, if the writing fealed lies upon 
the table, and the feoffor fays to the feoffee. Go and 
take up the faid writing, it is fufficient for you, or ft 
trill ferve the turn ; or take it as my deed, or the like 
Words, it is a fufficient delivery. 

§ 52. ' A deed may be delivered to the party KinrfeEf 
to whom it is made, or to any other perfon, by fuffi- 
cient "authority from him ; or it may ’be deUvried tb 
mj ftranger, for and on behalf, and to the ufe of him. 
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to whom it is ^nade, without authority. But if at he 
delivered to a ft ranger, without any fuch declaration, 
itfeema it will not be a fufEcient delivery, 

§ 53. A deed cannot be delivered twice 5 for, if the Shep. T. 6a, 
firft delivery has any effect, the fecond will be void. 

Thus, if an infant, or a perfon under durefs of an- 
prifonment, delivers a deed, (in which cafe, the -deed 
is not void, but only voidable), and after, the isfeat 
being of full age, or the perfon who was under durefe, 
being at large, do deliver the deed again, fuch fecond 
delivery is void. But where a feme covert feals and 
delivers a deed, and, after her hufband’s death, deli- 
vers it again, the fecond delivery is good, becaufe the Ante, f. tf 
firft was roid. 

§ 54. The delivery of a deed may be either ab- 1 Inft. 36 «. 
fofafle, that is, to the grantee, or to feme perfoa 
for him ; or conditional, that is, to a third perfeavto 
keep it until fomething is done by the grantee; in 
/which laft cafe, it is not delivered as a deed, but as an 
eferow, that is, a fcmwl or waiting, which is mpt to 
tike efieS until the condition is performed ; and then 
It becomes a deed to all intents and furpofea* 

S £ 5 * Where a deed is delivered as an eferow,, it i$ Shep, T. ^9. 
of no force until the condition is performed ; and, -al- 
though the party to whom it is made ihotild get it into 
h|f poffidEc*^ before the condition 4 s performed, yet 
he -can dedve no benefi t from it. And if either of the 
m#m fcottlddie >bgfore the condition is parfopne^ 
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aftd afterwards the condition is performed, the deed is 
good, and will take effedfc from the firft delivery : for 
there was traditio inckoata in the life-time of the par* 
ties ; et pojlea confummatio extjlens , by the performance 
of the condition. 

Step. T. 58. § 56. In the delivery of a deed as an ejfcrow, two 

things mufl: be attended to. ift, That the form of 
words ufed in the delivery of the deed, as an efcrow, 
be apt and proper : 2d, That the deed be delivered to 
a ftranger, and not to the party himfelf, to whom it is 
made* 

§ 57. The words to be ufed in the delivery of 
a deed as an efcrow, are thefe : te I deliver this to you 
“ as an efcrow to deliver to the party as my deed, 
“ upon condition that he deliver to you the fum of 
0 ao /. for me j” or upon any other condition then 
mentioned. 

slnft. $6 a. § 58. It is alfo abfolutely neceflary that the delivery 
9 Rep. *37 °* of a deed as an efcrow be to a ftranger : for, if a per- 
fon delivers a deed to the party himfelf to whom it is 
made, as an efcrow, upon certain conditions ; the de-* 
livery is abfolute, and the deed will take effect imme- 
diately. Nor will the party to whom it is delivered 
Be bound to perform the conditions. 

§ 59. In the cafe of the king’s letters patent, or of 
grants under the feal of the Dutchy of Lancajler, the 
feal is matter of record, and, therefore, the deed needs? 

no 
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no delivery. The deed of a corporation, to which Willi* v. 
their feal is affixed, need not, in general, be de- Cn^Eliz. 
livered. i6 7 * 

§ 60. The laft requifite to a deed, is the atteftation Atteftatioa. 
of it by witnefles, which is not a circumftance effential 
to the deed itfelf, but only conffikutes the evidence of 
its authenticity. 


TITLE 



i » > 


TITLE TXXSL 
Deep. 


CHAP. HL 

Form and orderly Parts of 'a Deed * 


5 4* 72 t Premifcs. 

5. The Date. 

9. Parties Names, &c. 

SO. Recital. 

32. Confi deration. 

34. Grant. 

35. Defcriptimef Things granted. 


J 45. Claufe refpeQing Deeds . 
48. Exception. 

50. Habendum. 

5 2. Tenendum. 

53. Reddendum . 

54. Condition. 


Se&ion 1. 

fubject matter of a deed mult be legally and 
orderly fet forth, that is, there mult be words 
fuffident to fpecify the terms and conditions of the 
agreement, and to bind the parties ; which fuffidency 
mult be left to the courts of law to determine. 

6 a. § 2. Antient deeds and charters were extremely 
Ihort, and fuited to the limplicity of the times i but# 
when deeds grew more complicated, it became cultom* 
ary to divide them into feveral formal parts. And al- 
though it is not abfolutely neceflary that a deed Ihould 
be divided in this manner, provided there are fuffident 
words to Ihew the meaning and intention of the par- 
ties, yet, as thdfe formal and orderly parts are calco* 
lated to convey that meaning, in the cleared, mol 

diitin^ 
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diftinft, and effectual manner, and have been well 
confidered and fettled by the wifdom of fucceffive ages, 
it is prudent not to depart from them, without good 
reafon or urgent neceflity. 

§ 3. Thefe formal and orderly parts are, ift, The Mem; 
Premifes. 2d, The Habendum. 3d, The Tenendum, 

4th* The Reddendum. 5th, The Condition. 6th, The 
Warranty. 7th, The Covenants: and, 8th, The 
Conclufion. 

§ 4. The premifes of a deed contain all that' part The Preml- 
which precedes the habendum , that is, the date, the fc *‘ 
parties names and deferiptions, the recital, the confi- 
deration and receipt thereof, the grant, the defeription 
of the things granted, and the exception, if any. 

§ 5. The date of a deed is the defeription of the The Date, 
time when it was made, by inferting the day of the 
month, the year of the king’s reign, and the year of 
our Lord ; it may be placed at the beginning or at the 
end of a deed. It is now ufually placed at the begin- 
ning of deeds indented, and at the end of deeds poll. 

§ 6. In former times, deeds were not dated,’ bfcl 1 i n ft. 6 *. 
caufe the limitation of prefeription or time of memory’' 

Often changed ; and then it was held for law, that a 
deed bearing date before the limited time of preferip- 
ficn was not pleadable. But it became cuftomary r 
about the time of Edw, 2. and 3., to infert the date in 
ail: deeds, which has been pradtifed ever fince. 

a 



S4 


Cb« %. t • 

Cromwell ▼. 
Grunfden, 

2 Salk. 462. 


Taylor /. 
Horde, 
x Burr. 10 6 . 


Parties 
Kames, See. 


x loft. 3 a. 


Title XXX IL ZWi Ci&.m. $7—11. 

§ 7. It is not, however, abfolutely neceffary, that a 
deed fliould be dated ; for, as has been already ob- 
served* if a deed has no date, or bears aft impofiible 
date, it will take effett from the time of its delivery, 

5 8. If two deeds bear the fame date, and manifeftly 
contain but one agreement, that deed fhall be pre- 
fumed to have been firft executed, which will beft fup- 
port the clear intention of the parties. 

§ 9. With refpeft to the parties to a deed, they are 
other active or paffive. Thofe who grant, enfeoff, or 
demife, are the aftive parties, and are called the 
grantors, feoffors, or leffors ; and thofe to whom Iand3 
are granted, enfeoffed, or demifed, are the paffive par- 
ties, and are called the grantees, feoffees, or leffees. 

§ 10. The parties to a deed ought to be deferibed 
by their proper chriftian and fimames, their rank or 
degree, profeflion, and place of refidence. But mif- 
takes in the defeription of the parties will not, unlefs 
very grofs, make a deed void : for if the defeription, 
however imperfect, is fufficient to diffinguilh the per- 
fon deferibed from all others, it will be good j nihil 
facit error nominis cum de corpore conjldt . 

§ 11. If, therefore, lands be granted to Robert Earl 
of Pembroke*, when his name is Henry, or to Georgs 
Bifhop of Norwich , when his name is John, it will be 
good : for in thefe, and the like cafes, no doubt or 
uncertainty can arife, as there can be but one perfoa 
having thofe dignities. 


§ 12 . A wife 
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$ 12. A wife is alfo a good name of purchafe, with* Idem, 
out a chriftian name : and fo it is, if a chriftian name 
be added, and miftaken j for utile per inutile nan 
•vitiatur. 

§ 13. But if an ordinary perfon grants by his iir- Mem; 
name only, without any name of baptifm, or by his 
name of baptifm without any fimame at all, in thefe, 
and fuch like cafes, the deed will be void for uncer- 
tainty ; unlefs there -be fome other matter in the deed 
to help it, or fomething done afterwards to fupply this 
defedt. 

§ 14. A name, acquired by reputation only, will be Idem* 
confidered as a fufficient defcription of a perfon : for 
all fimames were originally acquired by reputation. 

Hence it has been often held, that a baftard is fuffi- 
ciently defcribed by the name by which he has been 
ufually known. 

§ 15; A perfon may be defcribed in a deed without idem; 
mentioning either his chriftian or fimame : as, if a grant 
be made primogenito JUio, or feniori puero of J. S., it will 
be good. And in the ufual limitation of remainders 
to perfons unborn, they are neceffarily defcribed in this 
manner. 

§16. The word iffue is a good defcription in a deed, 1 inft. 38 a. 
and is equivalent in its import to the words child, or 
children ; and, therefore, a grant to the iffue, or iffue 
of the body of A., is good. 

D 2 § 17. In 
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§ 17. In confequence of the maxim that nemo iji 
hares viventis , an immediate grant to the heirs of A., is 
void. But a remainder may be limited to the heirs of A., 
which will be good, in cafe A. dies during the conti- 
nuance of the particular eftate, or at the inftant of its 
determination. And a grant to the heirs of a perfon 
who is dead is good ; for, in that cafe, the word heirs 
is a fufficient defeription of the perfon intended to 
take. 

§ 18. Lord Coke fays, if a remainder is limited to 
the heirs female of the body of A., and A. dies leaving 
a fon and a daughter, the daughter can take nothing 
by this limitation, becaufe fhe is not heir ; for the per- 
fon claiming Under fuch a defeription muft fully anfwer 
it, and, confequently, a perfon having only half the 
defeription, will be excluded. Now, the defeription 
confifts of two parts, one, requiring that the donee 
fhould be heir, the other, that the donee fhould' be a 
female j and, in the cafe put by Lord Coke, the daugh- 
ter is not heir, fhe having a brother. This doftrine 
has been controverted, but is very ably defended by 
Mr. Hargrave in a note to this paiTage. 

§ 19. In conveyances by or to corporations, the 
defeription of the corporation muft be fuch as to di- 
ftinguifh it from all other corporations. But there is 
no cafe where a grant by a corporation has been held 
void, on account of any variance in any of thefe four 
circumftances, namely. Addition, Interpofition, Omif. 
fion, or Commutation j if they retain the four firft 
principles of fubftance, viz, name of perfons, of houfc, 

foundations. 
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foundations, or dedications, places known before the 
foundation, in which the houfe is fituated, 

y*o. A rectial is a narration of fuch deeds, agree- Recital* 
ments, or fa£ts, as are neceflary to explain the nature 
of the grantor’s title, and the motives and reafons^ upon 
which the deed is founded and entered into : and, al- 
though a recital is not abfolutely neceflary, yet it is 
now ufually inferted, for the purpofe of Ihewing the 
origin and derivation of the title, or of dating ‘ fome 
prior fafts which are connected with, or relate to, the 
fubjeft matter of the deed. 

§ a 1. The cuftom of modern conveyancers is, to re- 
cite the title from the lad edate in fee-fimple, and fo 
derive it from thence to the perfon who is to be the 
donor or grantor in the deed ; by which means, the 
donee or grantee will always know how to make out 
his title, even if his title-deeds fhould happen to be 
lofl or deflroyed, by means of counterparts, wills, and 
matters of record j and it is highly proper that, every 
deed fliould contain fuqh recitals as may fliew its nature 
and obje£t, and the motives which produced it, and 
render it upnecefiary that other deeds fliould be cop- 
fulted for its explanation, 

§22. After the recital follows an account of the Confident 
confederation, and, if it be a pecuniary one, the pay- t ‘ on ' 
ment of it is mentioned, and the grantor acknowledges 
the receipt of it, and gives the grantee a releaie. 

D 3 After 
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After the real confideration is mentioned. It Is 
proper to add thefe words, — “ And for divers other 
“ good caufes and confederations him the faid A. B. 
“ thereunto moving.’* Becaufe, where thefe words are 
inferted, other confederations befedes thofe mentioned 
in the deed may be averred. 

§23. The acknowledgement of the receipt of the 
confederation money inferted in the deed is fufficient, 
but the conftant pradtice now is to indorfe a receipt 
for the confederation money on the back of the deed. 

Grant. $ 24. Thd next thing in the premifes of a deed is 

the grant or releafe, by which the lands are tranf- 
ferred. The technical words, by which this transfer 
is made, differ according to the different conveyances 
which are ufed for that purpofe, and will therefore be 
more properly confidered when the nature of thofe 
different conveyances is explained. 

Defcription § 25. The grant is immediately followed by the 
grante<L hlDg * defcription of the things granted which cannot be too 
minute and accurate. Every thing intended to be 
conveyed muft be particularly mentioned in the 
premifes, and fhould be fet down in its proper order, 
fuch as manors, meffuages, farms, lands, tenements, 
hereditaments, lie. lie, all which ihould be deferibed 
by their fituation, county, hundred, tithing or vilf, 
bailiwick, hamlet, or parifh, number of acres and 
boundaries, in whofe tenure and occupation ; and 
fometimes from whom purchafed. 


§ 2 6 . The 
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$ 26. The word manor has a very extenfive figni- 
fication, for it will pafs, lit, All the demefnes, that is, 

9 U the lands whereof the lord is feifed within the 
manor, which are in his own occupation, or let 'out 
in leafes, or held by copyholders, or other cuftomary 
tenants ; together with all the waftes within the 
manor. 2d, All the fervices, fuch as fealty, fuit of 
court, rents, &c. And 3d, All courts ieefr and courts 
baron, with the fines and perquifites annexed thereto, 
and all other franchifes that are parcel of, or ap- 
pendant to the manor, at the time of the conveyance. 

§ 27. But things which are not parcel of the manor, Shep. T. 9s. 
will not pafs by a conveyance of a manor, unlefs 
perhaps they have gotten from time immemorial a 
reputation of appendancy. 


§28. A grant of a manor with all advowfons, &c. Rex v. Eplfc. 
thereunto belonging, will not extend to an advowfon Con^R^i. 
fevered in ancient times ; though it was. appendant to 
the manor three hundred years ago. 


§ 29. Lands held in fee Ample of a manor are not Rich ▼ 

confidered as parcel of the manor, although the rents Hard*!*, 
and fervices iffuing out of thofe lands are parcel of 

the manor. But where lands which are part of the , Inft> 324 £. 

demefnes of a manor are granted fpr life only, the P'gott Rccor. 

reverfion remains parcel of the manor and will pafs by § * * * * *** 
a conveyance of the manor ; for (as Mr. Pigott ob- 
serves) when a man is feifed of a manor and demefnes 
in poffeffion, and makes a leafe for life, and parts 
vfith the poffeffion of what he fo leafes, in lieu of the 

D 4 poffeffion. 
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poffeffion, he has the reverfion and fervices, which ire 
annexed to the manor, and conftitute a part of it, 
and the reverfion and fervices naturally follow the 
right and nature of the land. 


Tit. 1. f. 14. 

6 Rep. 66 b. 
Thinnc v. 
Thinne, 

Sid. 190. 
Lev. 28, 


§ 30. It has been ftated that although many 
manors have been deftroyed, yet they continue to be 
called manors, though they are only reputed manors ; 
and a reputed manor will pafs in a conveyance by the 
!frord manor. 


Shfp- T 94, 

1 In ft. 5 £. 

56 b . 

Smith v. 
Martin, 

2 Saund.400. 


31. The word meffuage is fynonymous with dwel- 
ling houfe. And a grant of a meffuage with the 
appurtenances will not only pafs a houfe, but all 
buildings attached or adjoining to it; and alfo its 
orchard, garden, and curtilage, with the clofe on 
which the houfe is built. But if a greater quantity of 
land has been ufually occupied with fuch houfe, ftill it 
will not pafs. 

f 


Shep. T. 93. § 32. The word farm comprehends many things; 

for by a conveyance of a farm w'ill pafs a meffuage, 
land, meadow, pafture, wood, &c. thereto belonging, 
or therewith ufed : becaufe this word properly fignifies 
a meffuage with a quantity of demefnes thereto be- 
longing. 


i Tnft. 4 a. 

Tic. 1* f. 3, 4. 


§ 33. The word land, ftri&ly taken, only fignifies 
arable land. But in a larger fenfe it comprehends 
any ground, foil, or earth, whatever ; and therefore 
a grant of all lands will pafs arable, meadow, paf- 
ture, wood, moor, marfh, furze, heath, &c. together 

‘ with 
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with all buildings ftanding thereon, and all mines, 

minerals, and foffils, under the furface thereof. 

/ 

5 34. The word tenement is of ftill greater extent, 1 Inft. 6 «, 
and though in its ufual acceptation it is only applied 
to houfes, and other buildings; yet in its original 
proper and legal fenfe, it fignifies every thing that 
may be holden, provided it be of a permanent nature, 
whether it be of a fubftantial and fenfible, or of an 
pnfubflantial ideal kind. Thus the words liberum tens - 
mentum or frank tenement, are applicable not only 
to land, but alfo to rents, commons, offices, and the 
like. 

* 

§ 35. The word hereditament is much the Iargeft Idem 6 a, • 
and moll comprehenfive expreffion ufed in convey- 
ances : for it includes not only lands and tenements, 
but alfo whatever may be inherited, be it corporeal or 
incorporeal, real, perfonal, or mixt. Thus an heir 3 Atk. 8?, 
loom or piece of furniture, which by ciiflom defeends 
to the heir, together with a houfe, is neither land nor 
tenement, but a mere moveable, yet being inheritable, 
it is comprifed under the general word hereditament. 

And fo a condition, the benefit of which may defeend 

to a man from his anceflor, is alfo an hereditament. 

* 

$ 36. A deed will however be good, although the 
feveral things comprehended therein be not deferibed 
by their proper appellations or fet down in a regular 
planner. For if the defeription be fufficient to {hew 
clearly what was meant and intended to be conveyed ; 

it 
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if will not become void on account of .any immaterial 
inaccuracy or miltake* 

S 37 * A grant of glebe land and tithes lying in a 
particular place which was named, which were late in 
the occupation of A. B. {which was not the fa&) wap 
held good. 

Swift v. $ 38. A corporation demifed in thefe words — All 

CroXar.546. that their glebe lands lying in Chejierton , viz. feventy- 
eigbt acres of land, and alfo the demefnes of the faid 
feventy-eight acres, with all profits, commodities, 
tithes, &c. belonging to the faid corporation; and 
alfo the tithes of the faid feventy-eight acres, all 
which lately were in the farm or occupation of Mar- 
garet Pete, 

The tidies of the lands never were in the occupation 
of Margaret Peto ; and the queftion was, whether 
they paired to the lelfee. 

Jt was ftrongly urged for the plaintiff^ that thole 
words in the indenture were a claufe of reftri£tion, 
and declared their intent that nothing Ihould pals but 
what was in the tenure of Margaret Peto . But all the 
Jullices held that it was a good grant, and no reftric- 
.tionof the firft words, becaufe there are three diftinft 
claufes before, viz. Firft, the grant of feventy-eight 
acres of glebe; fecondly, the grant of the tithes 
predial and perfonal ; thirdly, the grant of the tithes 
of the feventy-eight acres of glebe. This claufe “ all 
which, &c.” does not depend upon any of them, 

and 
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il&d “ which were, &c.” is a reftri&ion only “when 
the claufe is general, and is ah but one and the lame 
fentence, and not ended or certain before the end of 
•die fentence : But where the daufe is not in one efitire 
fentence, but diftinft and disjoined from the other, as 
here it is, there cannot be any reftrjdHon. 

§ 39. If however the thing is not granted by an 2 Mod. 5* 
exprefs name ; a miftake in the defcripdon of the 
perfon, in whofe occupation it is faid to be, will make 
the grant void. 

§ 40. A leafe of a yard does not pafs a cellar 
fituate under that yard; and the leffor in an eje&ment 
brought to recover the cellar, is not eftopped by his 
deed, from going into evidence to fhow that the cellar 
was not intended to be demifed. 

5 41. A leafe was made of certain parts of a mef- Doe v. Burl, 
fuage fituate on the weft fide of Swaliow-ftreet , Weft - 
min/ier, defcribed to be one room on the ground floor, 
and a cellar thereunder, and a vault contiguous and 
adjoining thereto, ancl three rooms together with the 
ground whereon the fame flood, together with a piece 
of ground on the north fide, particularly defcribing it, 
late in the occupation of A: there was a cellar under 
the piece of ground which the defendant claimed, 
refting his title on the maxim that cujus eft folum ejus 
eft ufque ad calum , See. 

The leflor of the plaintiff offered evidence to fhew 
that at the time of the leafe the cellar in queftion was 

m 
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* 

la the occupation of B. another tenant ; and therefore 
that it could not have been the intention of the parties 
that it fhould pafs by the leafe to the defendant, and 
that the defendant had not claimed it till after the ex- 
piration of that leafe. The defendant’s counfel ob- 
jected to this evidence, becaufe the leflor of the 
plaintiff was eftopped by his own deed, from faying 
it was not meant to pafs. But Buller , J. was of 
opinion that the evidence was admiffible } and the 
plaintiff obtained a verdict, with liberty to the de- 
fendant to enter a nonfuit if the objection were well 
founded. 

The court was of opinion that it was proper to 
receive the evidence offered at the trial j which, when 
received, proved that the cellar was not intended to he 
paffed by the demife. 

§ 42. The words all lands and meadows to the faid 
meffuage or mill belonging, or ufed, occupied, or 
enjoyed, or deemed, taken, or accepted as part 
thereof, have been held to pafs in a releafe, leafehold 
as well as freehold lands. 


Doe v. 
Williams, 


1 H. Black. 


R. 25. 


§ 43. In an indenture of releafe the parcels were 
defcribed to be all that meffuage, mill, and lands, 
called Clock Mills , and all lands and meadows to the 
faid meffuage or mill belonging, or ufed, occupied, 
and enjoyed, or deemed, taken, or accepted as part 
thereof. There were fome lands held for the re- 
mainder of a term of a thoufand years, which had 

been 
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Keen occupied with, and reputed part of, the Clock 
Mills eftate, for upwards of thirty years. , 


It was obje&ed that thefe lands being leafehold did 
not paf» by the jeleafe, but it was determined that 
they did pafs. 


§ 44. Modern conveyancers have introduced a fet 
of general words after the particular defcription of the 
things intended to be conveyed, which are now ufually 
adopted, and are frequently ufeful. And after thofe 
general words is ufually inferted the words — “ And. 
“ all the eftate, right, title, intereft, ufe, trull, pro- 
“ perty, claim, and demand, both at law and in 
“ equity of the faid Jl. B., in, to, and out of the 
“ fame premifes, and every or any part or parcel 
“ thereof.” — But this claufe only applies to cafes 
where the grantor departs with his whole eftate and 
intereft in the thing granted. 


§ 45. The next claufe ufually inferted in the pre- 
mifes is — “ Together with all deeds, evidences, and 
“ writings, SsV.” for although in general deeds follow 
the land, and a purchafer in fee is entitled to them, 
without any particular grant for that purpofe, yet it is 
not amifs to infert this claufej and in conveyances to 
ufes it ought never to be omitted ; becaufe in that cafe, 
there is a doubt, whether the deeds go to the releafees 
to ufes, or to the cejlui que ufe . 


Claufe 

refpefting 

Deeds. 

1 InfL 6 a. 
n. 4. 

1 Rep. 1. 


S 46. In cafes where the grantor warrants the title idem, 
againft all mankind, he is entitled to retain the deeds 

in 




Exception. 


Shep. T. 77* 


Dorrell r. 
Collins, 

Cro. Eliz. 6. 


Habendum. 


Tifoxxxn. thed. Ch. iii. $ 46 — $ s ; 

In his poflelTion, becaufc he is bound to defend the 
title at his peril* 

§ 47. Where only a part of an eftate held under 
one title is fold, this claufe is not inferted, becaufe the 
grantor is allowed in that cafe to keep the title deeds* 
and the grantee is only entitled to a covenant from the 
grantor to produce the deeds whenever there Ihall be 
occalion for them. 

§ 48. The next claufe in the premifes of a deed is 
that, whereby the grantor excepts fomething out of 
that which he has before granted, by which means it 
does not pafs by the grant, and is fevered from the 
thing granted. 

§ 49. The following circumftances are neceflary to 
make a good exception, ift, It mull be made by apt 
words. 2d, The thing excepted muft be part of the 
thing previoufly granted, and not of any other thing. 
3d, It muft only be a part of the thing granted, for if 
the exception extends to the whole, it will be void. 
4th, It muft be of fuch a thing as is feverable from 
the thing granted, and not an infeparable intereft or 
incident. 5th, It muft be fuch a thing as that he who 
excepts may retain it. 6th, It muft be of a particular 
thing out of a general one; not a particular thing 
out of a particular one. 7th, It muft be certainly 
defcribed and fet down. 

§ 50. The fecond part of a deed is the habendum , 
the proper office of which is to determine what eftatt 

or 
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ot intereft is granted by the deed ; though that may be 
alfo done in the premifes. It is called the habendum 
becaufe in all the old Latin deeds it began with that 

0 

word* 

S 51. The defcription of the things granted need 
not be repeated in the habendum , as it is fuiScient that 
they are defcribed in the premifes. For it is in the 
premifes that the grant is really made, and the very 
word habendum y or to hold, as it is tranllated, indi- 
cates a reference to what is defcribed in the premifes. 

With refpett to the words required by the law to create 
an eftate in fee, &c. in a deed they will be Hated in 
a fubfequent chapter. 

§ 52. The third part of a deed is called the Tenendum. 
tenendum , which was formerly ufed to exprefs the 
tenure by which the eftate granted was to be held. 

But fince all freehold tenures have been changed 
into free and common focage, the tenendum is of 
no farther ufe, and is therefore joined to the ha- 
bendum. 

53. The fourth part of a deed is the reddendum , Reddendum, 
whereby the feoffor or leflor referves fome new thing 
to himfelf but of that which He granted before. The 
following circumftances are required to make a good 
refervation. ift. It muft be by apt words, ad. It Shep. T. 8o; 
muft be of fome other thing iffuing or coming out of 
the thing granted, and not a part of the thing itfelf, 
nor of fome thing iffuing out of another thing. 3d, It 

muft 



4* 

Vide Tit. 28. 
c. 1. f. 17. 
&c. 

* Condition. 
Tit. 13. 
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muft be of fuch a thing whereunto the grantor may 
have refort to diftrain. 4th, It muft be made to 
one of the grantors, and not to a ftranger to the 
deed. 


§ 54. The fifth part of a deed is the Condition, 
which has been defcribed in a former title. 


TITLE 
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TITLE XXXII. 

DEED. 


CHAP. IV. 


Same Subject continued. — Warranty. 


$ i. Warranty . 

2 . Exprefs Warranty. 
5. Implied Warranty . 

9. Lineal Warranty . 

21. Affets. 

1 4. Collateral Warranty . 

18. Statute of Gloucefter . 

19. Statute de Dorns . 


§ 23. A Collateral Warranty bars 
Ejiates Tail. 

24. a// Remainders Ex- 

pectant thereon . 

27. Statute 1 1 //ra. 7, r. 20. 

28. Statute 4 r. 16. 

29. How a Warranty may hr 

dejtroycd • 


Seftion i. 

*TpHE fixth part of a deed is the warranty, which is 
defcribed by Lord Co&? to be, “ a covenant real 
** annexed to lands or tenements, whereby a man and 
<e his heirs are bound to warrant the fame, and, either 
i( upon voucher or by judgment in a writ of warran - 
w tin carta , to yield other lands and tenements to the 
value of thofe that fhall be evicted by a former title* 
“ or elfe may be ufed by way of rebutter.” 

§ 2. A warranty may either be exprerfed or im- 
plied, either in deed or in law. An exprefs warranty, 
or a warranty in deed, is when the perfon who 
conveys an eftate enters into an exprefs warranty 
to the purchafer : and, in this cafe, the word war- 
rantizo , or warrant* is the only apt and effeftual 
word. 

Vol. IV. 


Warranty. 
1 Inft. 365 


Exprefs War- 
ranty. 


x Inft. 3 * 4 *' 


E 


$ 3 ' The 
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Lit. f. 773. § 3. The ufual form of a warranty was ego et haere* 

1 Inft, 383 b. ^ ftisi warrantizabimut , and the word heirs is abfo- 
lutely neceflary, for, if not inferted, the heirs are not 
1 Inft. 47 a. bound. So, with refpedt to the perfon to whom a 
384 b. 385 b. 1!rarrant y j s m ade, it is held, that, unlefs it be to an- 
other and his heirs, or in words which relate to heirs, 
it extends only for life. 

§ 4. To make a good exprefs warranty, the fol- 
Tr ft . 367 b. lowing drcumftances are neceflary : ift, That the per- 
fon who makes a Warranty be capable of fo doing : 
for, if an infant makes a feoffment in fee of land, 
and binds himfelf and his heirs to warrant it, the war- 
ranty is void, though the feoffment be only voidable, 
z Inft. 386 a. ad, A warranty muff be made by deed in writing ; for 
a warranty inferted in a will would be void. 3d, There 
ittuft be fome eftate to which the warranty is annexed, 
that is capable of fupporting it ; for, if a perfon cove- 
nants to warrant land to another, and makes him no 
eftate* or makes him an effate that is not good, and 
covenants to warrant the thing, in thefe cafes the 
z Inft. 378 a . warranty is void. 4th, The eftate to which the war- 
ranty is annexed, muft be capable of fupporting it ; 
that, is, it muft be an eftate of freehold : for, if a 
perfon makes a leafe for years, and binds himfelf and 
his heirs to warrant the land to the leflee, this is no 
warranty, though it may amount to a covenant. 5th, 
1 Iuft. 386 a. The warranty muft defcend upon the perfon, who is 
heir, of the whole blood by the common law, to him 
who made the warranty. 6th, The heir muft continue 
heir, and neither the defcent of the title, nor of the 
Lit. f. 745. warranty, be interrupted : for, if a perfon binds him- 
felf 
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lelfand his. heirs to warranty, and afterwards is at- 
tainted of treafon or felony and dies, this warranty 
will not bind his heirs. So if a tenant in tail be dif- 
feifed, and, after, releafe to the diffeifor with Warranty, 
and the tenant in tail is attainted of felony, and hath 
iffue and dies, this warranty will not bind the iffue. 
7 th, The eflate that is to be barred by a warranty muft 
be diverted and turned to a right, before or at the time 
when the warranty is made } and the perfon on whom 
the warranty defcends, muft then have but a right to 
the land. 8 th, .The warranty muft take effect in the 
life-time of the anceftor, who muft be bound by it$ 
for the heir Ihall never be bound by an exprefs war- 
ranty, unlefs the anceftor was bound by it. 9th, The 
heir muft claim in the fame right that the anceftor 
does : fo, the heir muft be of full age, when the war- 
ranty falls upon him, otherwife he will not be barred 
by it. 

§ 5. Implied warranties, or warranties in law, are 
thofe which arife from the nature of the deed itfelf, 
or from fome other word than the word warranty. 
Thus the words dedi et conce/Ji, or the word dedi alone, 
in a feoffment, amount to an implied warranty, during 
the life of the feoffor. But the word concejji alone 
does not create an implied warranty. 

§ 6. In an excljange, the word excambium imports 
a mutual warranty : and, in partition, it is implied 
that the one warrants to the other. So, where there 
is a gift in tail, or a leaie for life of land, referving 
scot, the donor or leffor is bound to warranty. 

£ .2 § 7* ^ 


10 Rep. 96. 
Vide Tit. 35. 


1 Inft. 38641. 


1 lnft. 370* 

1 Inft. 380. 

1 Lord Ray. 
35 * 

Implied 

Warranty. 


I Inft. 3840. 


I Inft. 3844k 
Sc b. 



5 * 

I Inft 384. 
». 1. 


x lsft. 3844. 


Lineal War* 
rantfy. 


‘ Lit. f. 707. 


Title XXXII. Deed. CL iv. $ 7-9. 

$ 7. It has been generally fuppofed, that the word 
grant, in any conveyance, will create a warranty, and 
the-efore truftees are advifed not to convey by the 
Word grant. But it is now agreed, that the word 
grant, when ufed in the conveyance of an eftate of 
inheritance, does not imply a warranty, and that, if 
it did, the infertion of any exprefs covenant, on the 
part of the grantor, would qualify and reflrain its force 
and operation within the import and effedt of that 
covenant ; as the law will not, when it appears by ex- 
prefs words, how far the parties defigned the warranty 
ihoold extend, carry it farther by confirmation. 

§ 8. Lord Coke fays, if a man makes a Ieafe for 
life, referving a rent, and adds an exprefs warranty, 
it will not take away the warranty in law, for the leffee 
will have his election to vouch by force of either of 
them. 

§ 9. Warranty is again divided into lineal and col- 
lateral. Lineal warranty is, where the heir derives, 
or might by poffibility derive his title to the land war- 
ranted, either from or through the anceflor who made 
the warranty. Thus, where a man, feifed in fee of 
lands, made a feoffment of them to another, and 
bound himfelf and his heirs to warranty, and died, 
leaving a fon, upon whom the warranty defcended, it 
was a lineal warranty : fo, where a father or an eldeft 
fon, in the lifetime of his father, releafed to a difleifor 
with warranty, this was lineal to the youngeft fon. 


$ "ioi The 
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§ io. The effefts of a lineal warranty are, ill. To 
bar the warrantor and his heirs from ever claiming the 
lands warranted j fo that, if a purchafer with warranty 
is impleaded by the warrantor or his heirs, he may 
<how his warranty, which, in pleading, is called a 
rebutter, and is an effectual bar to the claim of the 
warrantor or his heirs. 

2d, To compel the warrantor, and his heirs, to give 
the warrantee, in cafe of eviction, lands of equal value 
to thofe he has loft j and, therefore, if a purchafer 
with warranty is impleaded or fued by a ftranger for 
the land, he may vouch, that is, call in the warrantor. Vide Tit. 3 <5. 
or his heirs, to defend the land ; and if the vouchee 
cannot defend them, he muft then give the warrantee 
lands of equal value to thofe he has loft. 

§ 11. The obligation which the heir of the war- Affet*. 
rantor is under, of giving the warrantee, in cafe of 
eviction, lands of equal value to thofe he has loft, 
was, however, only on condition, that he had other 
lands of equal value by defcent from the warranting 
anceftor, which are called AJfets. 

§ 12. Lands in the pofleflion of an heir muft have 1 inft. 374 a. 
the following qualities, in order to be confidered as 
affets. 1 ft. They muft be of equal or greater value 
than the lands warranted at the time of their defcent, 
from whence they derive the name of aflets. 

2d, They muft be held in fee-limple, have defcend- 
ed from the common anceftor, and be vefted in pof-‘ 
feffion, and not in right. 

E3 


§ 13. A pur- 
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Fitt« Nt 

* 34 - 

l Rep. i.. 


Collateral 

Warranty. 

* Com. joi . 


Lit. £. 704. 


Lit. f. 707. 
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§ 13. A purchafer with warranty may, at any time, 
bring a writ of m arrantia chart at upon the warranty, 
either againft the warrantor or his heirs j and, by that 
means, all the lands whereof the warrantor or his 
heirs was feifed at the time of fuing out the writ, will 
be bound and charged with the warranty. 

§ 14. A collateral warranty has been defined to be, 
where the heir’s title to the land neither was, nor could 
have been, derived from the warranting anceftor ; and 
yet it barred the heir from ever claiming the land, and 
alfo impofed on him the fame obligation of giving the 
warrantee other lands in cafe of eviction, as if the 
warranty were lineal, provided the heir had afiets. 

§ 15. Thus, Littleton fays, if there be father and 
fbn, and the fon purchafes lands in fee, the father dif- 
feifes him, and aliens to a ft ranger with warranty ; this 
is a collateral warranty, which will effectually bar the 
ion from ever claiming thofe lands ; and, although the 
fon be lineal heir to his father, yet, as he does not; 
derive his title to this eftate from his father, the war-* 
ranty is collateral. 

So, if a younger brother releafed to his father’s difc 
jfeifor, with warranty, it was edhiteral to. the elder- 
brother. 


§ 16. The effeCk of a collateral warranty is fo Angular* 
and fo apparently unjuft, that many enquiries have been 
made refpeCting its origin. Sir Martin Wright endea- 
vours, to account for it in the following manner : 

' : ~ It 
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It was a maxim of our ancient law, that no perfon Wrigt^yTen. 

I09i 

could alien his feud without the confent of his next 
collateral heir, qui proximus erat in fuccejjione collate + 
rali ; for, although the law trufted the anceftor '"with 
the intereft of his own immediate defcendants, yet he 
could not diftnherit the next collateral heir, who, 
having a diftinCt, though remote intereft in the feudal 
donation, could not he deprived of it hut hy an a& of 
his own; this manifeftly points out the foundation, 
and, partly, ftiggefts the reafon of collateral warranty ; 
though it is not eafy to conceive how it came tQ pafs, 
that the concurrence or fxmple confent of the next 
collateral, which, by the old law, was requifite to 
defeat his own hopes of fucceflion, fhould fwell up to 
pur notions of collateral warranty, and bp advanced 
into a means to defeat, even eftates to which fuch col, 
laterals could have no poflible hopes of fucceeding, 

' § 17, Lord Chief Baron Gilbert, whofe authority is Ten 143, 
of the greateft weight, has endeavoured to account for 
collateral warranty in another manner. He thinks it 
arofe from the conftru&ion of the ftatute de Donis. 

It was ufual to quiet difieiftns, which were very fre- 
quent in thole unfettled times, by the diffeifor’s pur- 
chafing warranties from fome anceftor of the family, 
and this gave a right to fuch diffeifor ; for it was palter 
to compound with the anceftor, than with the patty 
t.o whom the wrong was actually done : and it was 
determined, for the quieting men’s poffeflions, that 
fuch warranties fhould bind, if the owner acquiefced 
under his expectations from the warranting anceftor, and 
4id not, during his life, attempt to recover the lands ; 

2 4 for 
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for no warranty was ever a bar, until it defcended on 
a pCrfon, that is, until after the death of the war- 
rantor. 

Rot. Pari. § 1 3 . Collateral warranty was fo great a grievance, 

p ' 33 *’ that in 50 Edw. 3., the commons petitioned the king 
to declare that no collateral warranty fhould thence* 
forth be a bar, unlefs where afiets defcended from the 
warranting anceftor ; to which, his Majefty anfwered, 
that he would confider of it until the next par- 
liament. 

§ 19. There have been feveral ftatutes made to re* 
ftrain the operation of warranties. The firft of thefe 
is the ftatute of Gloucejler , 6 Edw. 1. c. 1., by which 
it was enabled, that if a tenant by the curtefy aliened 
the eftate which he held by the curtefy, with warranty, 
his fan fhould not be barred by fuch warranty, unlefs 
he inherited lands of equal value from his father. 

§ 20. The next ftatute by which the operation of 
warranties was qualified, was the ftatute de Denis Con - 
ditionalibus , the obje£t of which being to fecure the 
continuance of the eftate tail to the iftue of the donee, 
and the reverfion to the donor, upon the determina- 
tion of the eftate tail ; it was held by the judges, that 
a tenant in tail could not bar his iftue by a lineal 
warranty. But by a kind of analogy to what the le-> 
giflature had done, by the ftatute of Gloua/hr, they 
held, that fuch a warranty would bar the ifrae, if they 
inherited from the Warranting anceftor- in eftate of 
t Inft. 384 a. cq ua i value to that which he had warranted j that is-, 

that 


Statute of 
Gloucefter. 


2 Inft. 291. 

Z Inft. 365 a. 


Statute dt 
Danis. 


Lit. f. 708. 
GUb. Ten. 
142. 
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that a lineal warranty by a tenant in tail, Was no bar. 
to the iffue without afiets. 

§ a 1. This reafoning may be extended to the rever- 
fiori of the perfon creating the intail, for the ftatute 
de Donis is as precife in its protection of the donor's, 
reverfion, as of the eftate tail itfelf : and, therefore, 
it may be concluded, that no warranty of the tenant 
in tail will rebut the donor from claiming the reverfion, 
upon die determination of the ellate tail. 

§22. William. Vefey devifed the lands in queftion to 
"John Vefey his eldeft fon for life, and, after, to the 
heirs male of his body, remainder to Robert Vefey and 
the heirs male of his body, remainder to William Vefey 
and the heirs male of his body, remainder to Mathew 
Vefey and the heirs male of his body, and died. John 
entered and died without any male iffue, leaving two 
daughters, Elizabeth and Sarah. After the death of 
John, Robert entered, and died feifed without male 
iffue ; upon which, William entered, and Mathew died 
Without iffue male in the lifetime of William. 

William made a feoffment of the lands, with war- 
ranty to the ufe of himfelf for life, remainder to the 
ufe of Atm his wife for life, remainder over. William 
died without leaving any male iffue, and Aim las wife 
c&t&ed. 

Elizabeth and Sarah, the daughters and c oheir s of 
Jihn, brought a formedon in the reverter again# Aim 
t&e Widow of William, who pleaded the warranty of 

William^ 


Bole v, 

Horton* 

Vaugh. 
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William, whofe coufins and coheirs they were; and’ 
the queftion was, whether Ann could rebut them by 
the warranty. 

Lord Chief Juft ice Vaughan argued, that the ftatute 
de Donis reftrained the warranty of ^tenant in tail Trom 
barring the donor’s reverfion, by exprefsly providing, 
that the donee in tail fhould not have it in his power 
to bar the donor of his reverfion. Ita quod non babeant 
illi , quibus tenementum ftc fuit datum fub conditioner potejla- 
tem alienandi tenementum ftc datum , quo minus ad exitum 
illorum quibus tenementum ftc fuerit datum remaneat pojl 
eorum obitum , vel ad donatorem vel ad ejus hceredem (Ji 
exitus dejiciat ) revertatur. By thefe words, the donee 
or tenant in tail is reftrained from all power of aliena- 
tion, whereby the lands entailed may not defcend to 
the heir in tail after his death ; therefore, by thefe 
words, he is reftrained from alienation with warranty, 
which doubtlefs would hinder the lands fo to defcend, 
if it were not reftrained by the words of the ftatute. 
By the fame words, the donee in tail is reftrained from 
the power of alienation, whereby the land intailed may 
not revert to the donor for want of iffue in tail. 
Therefore, by thefe words, he is reftrained from fuch 
alienation with warranty, whereby the lands may not 
revert to the donor or his heirs, for want of iffue in 
tail ; for the fame words of the ftatute muft be of' 
equal power and extent to reftrain the donee’s aliena* 
tion from damaging the donor, as from damaging the 
iffue in tail. Admit the words of reftraint In the fta- 
tute de Donis had been rex Jlatuit , &c. Ita quod non 
babeant illi , quibus tenementum ftc fait datum fub condi- 
tioner 
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fione, potejlatem atienandi tenementum Jtc datum , per 
warrantiam , vel aliter quo minus ad exitum eorum re- 
manent, vel ad donatorem revertatur ; it had then been 
clear to every underftanding, that the warranty of the 
donee or tenant in tail, by the exprefs words of the 
ftatute, did neither bar the donor nor the iffue in tail, 
and then obferve what confequences had been rightly 
deduced from fuch reftraint made by the ilatute. The 
llatute exprefsly reftrains the warranty of tenant in 
tail from barring his iffue ; whence it follows, that, by 
the ftatute, the iffue in tail is not barred by the lineal 
warranty of the tenant in tail, becaufe his warranty 
upon the iffue in tail cannot pofiibly be any other than 
a lineal warranty. It may be faid, in like manner, 
that the ftatute de Donis reftrains the warranty of te- 
nant in tail from barring the donor, or his heir, of the 
reverfion ; the confequence, thence deducible, is, that 
the ftatute reftrains the collateral warranty of tenant in 
tail from barring the donor or his heirs,, becaufe his 
warranty falling upon the donor, or his heir, can be no 
other than a collateral warranty. Now, it is true, the 
word warranty is not, in fyllables, within the reftraint 
of the ftatute ; but it is neceffarily implied in it, elfe the 
iffue in tail would be barred by the warranty of tenant in 
tail, writhout affets, contrary to.all the books fince the 
making of the ftatute. But thofe general words of the 
ftatute reftraining the donees power of alienation in ex- 
prefs terms equally and pari pajfu for the benefit of the 
donor, as for the benefit of the iffue in tail, can never 
be underftood to reftrain the warranty of tenant in 
tail only, for the benefit of the iffue in tail, but not for 
|he benefit of the donor* But the ftatute muft necef- 
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farily reftrain his warranty indefinitely from hurting, 
either ; and, by confequence, his lineal warranty is 
retrained from hurting his ilTue, and his collateral 
warranty from hurting the donor, to whom his war- 
ranty can never be but collateral, as it can never be 
but lineal, to the iffue in tail. And if the warranty 
be necefiarily underflood and implied in the flatute, 
its operation mull be the fame as if it had been ex- 
prefsly inferted in the llatute. Then, to fay, that by 
the reflraint of the flatute, the donees have not power 
to alien the land intailed quo minus ad exitum illorum 
remancat poji illorum mortem , but they have power to 
alien quo minus ad donatorem revertatur deficients 
exitu , would be to make the flatute contradictory to 
itfelf. 


No judgment was given in this cafe, the court being 
divided : Vaughan and Archer for the demandant ; and 
Wylde and Atkyns for the tenant : but Vaughan’s opi- 
nion is generally held to be law. 


A collateral 
Warr«'< y 
bars E flute* 
Tail. 

Gilb. Ttn. 
142. 145. 


§ 23. A collateral warranty is not prohibited by the 
flatute de Donis ; for, as that flatute only declared that 
the will of the donor fhould be obferved, the judges 
would not extend it to collaterals, who did not take by 
the gift, and who, therefore, could not be forbidden 
from barring by their warranty. 


Seft. 708. to Thus, Littleton fays, that if a tenant in tail hath iffue 
7 I<5 > three Tons, and difcontinues the eflate tail in fee, and 

the fecond fon releafes by deed to the difcontinuee with 
warranty, and dies without iflue, this warranty will, 

rebut 
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r$but the eldeftfon, and prevent him from recovering 
the eftate tail, becaufe it is a collateral warranty ; for 
the eldeft fon cannot make a title to the fecond fon 
under the intail. 


5 24. With rfefpeft to remainders expe&ant on And all Re- 


eftates tail, there is nothing in the ftatute de Demis, 
which either, direfUy or indirectly, reftrains the te- 
nant in tail from barring them by his warranty j and. 


mainders ex-* 
pc&ant 
thereon. 
Sym*a Cafe, 
8 Rep. 51 b. 


therefore, the operation of a warranty in rebutting re- 


mainder men, expectant upon eftates tail, remains as 
it was before the ftatute ; fo that fuch warranty will 


now bar them without alfets. 


5 25. In the cafe of Bole v. Horton , which has been Ante f. 214 
already Hated, Lord Chief Juftice Vaughan lays it down 
as clear law, that the ftatute de Donis does not reftrain 
the warranty of tenant in tail from barring remainder- 
men, by the defeent of the warranty on them, ift, 

Becaufe the mifehief complained of in this ftatute was, 
that the iflue in tail was difinherited. But the war- 
ranty of the donee in tail defeending upon the remainr 
der-man, who claims by purchafe from the donor, and 
not by defeent from the donee in tail, could be no dif- 
inheriting of the iffue of the donee. 2d, The ftatute 
did not provide againft inconveniencies, or mifehiefe 
which did not exift at the time of making the ftatute^ 

Now, when the ftatute was made, there could be no 
remainder in tail, becaufe all eftates which are eftates 
tail fince the ftatute, were fee-fimple conditional before 
the ftatute, upon which a remainder could not he 

liftiitedr 


§ 27. This 
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Rob. Gar. 
125 note. 

« Inft. 573 b. 
B. 2. 


Statute 
11 Hen. 7. 
c. 20. 


Lincoln Col- 
lege Cafe, 

& Rep. 58. 


Statute 4 Ann, 
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$ 26. This opinion was extrajudicial, as that point 
was not before the court ; but I cannot find that it 
was ever contradi&ed. And it is now held, that if 
A. be tenant in tail, remainder to B. his next brother 
in tail, (which is a very common cafe arifing upon 
almoft every marriage fettlement), and A. being in 
poffefEon, makes a feoffment with warranty, or levies 
a fine, (in which there is always a warranty), of the 
eftate tail, and dies without iffue, this warranty being 
collateral to 2?., who claims by way of remainder* 
will therefore bar him without afiets. 

§ 27. By the ftatute 1 1 Hen. 7. c. 20., it is ena&ed, 
that in cafe a wife, afier the death of her hufband, fhall 
alone, or with any after taken hufband, alien with 
warranty, any lands which fhe holds in dower, or of 
which fhe is feifed in tail, of the gift of her former 
hufband, or of any of his anceftors, fuch warranty 
fhall be void. 

For the conftru&ion of this ftatute, vide Title 36. 
Recoveries. 

§ 28. By the ftatute 4 Ann, c. 16. f. 21., it is en- 
a&ed, that all warranties made after the firft day of 
Trinity Term 1706, by any tenant for life of any lands, 
tenements, or hereditaments, the feme defcending or 
coming to any perfon in reverfion or remainder, fhall 
be void and of none effed : and, likewife, all collate- 
ral warranties which fhall be made after the feme day 
of any fends, tenements, or hereditaments, by any 

anceftor 
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anceftor who has no eftate of inheritance in poffefjion 
in the fame, fhall be void againft his heir. 

r 

It is obfervable, that this ftatute does not extend to 
the alienation of a tenant in tail in pofieffion, and 
therefore his warranty is not reft rained by this ad. 

§ 39. A warranty may be deftroyed by the attain- How a War. 
'der of the warrantor, for, in that cafe, 'he becomes Joyed. ** 
incapable of tranfmitting any thing by defcent. 741- 


Ante f. 22. 
25- 
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Plowd. 138. 
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TITLE XXXfr 

DEED. 


CHAP. V. 

The fume 8ubj*8 eontinued,~r~Cov£nantt and Qenclufoni 


§ 1 .Of Covenants. 

5. No technical Words neceffary . 
8. Implied Covenants. 

12 Joint and fever al Covenants. 

16. Covenants real . 

17. all claiming under the 
Grantee. 

30. And all claiming under the 
Grantor. 

27. Covenants for the Title to 
Lands . 

46. Ufually retrained to the ABs 
of the Vendor. 


§ 50* Who are held to claim 
through the Vendor. 

52. Or by his Default . 

52. Covenants for ProduBion of 
Title Deeds. 

54. What Covenants where the 

Title is defeBive . 

55. Remedies under thefe Cove- 

nants. 

65. Who are bound to enter into 
thefe Covenants . 

70. Concltffion . 


Seftion x. 

*TpHE feventh part of a deed is the covenant, which 
**■ is an engagement or agreement by which one 
perfon obliges himfelf to do fomething beneficial 
to, or to abftain from fomething, which, if done, 
might be prejudicial to another. And a great variety 
of agreements of this kind have been introduced into 
modem deeds. 

§ 2 . A covenant is generally an agreement to do 
fomething in futuro , and differs from the cafe where 
an agreement refers to a thing which is not to be done 
^ perfon of any; but to a thing to be executed 

9 in 
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in itfelf. And where an agreement terminate* in itfelf, 
it is not properly a covenant, but a defeazance. A 
covenant may however be executed, namely, that a Shep. T. iCx. 
thing is done already. 


§ 3. A covenant can only be created by deed, 
but it may as well be by deed poll, as by indenture ; 
for the covenantee’s acceptance* of the deed delivered 
to him is fuch an aflent to the agreement, as will 
render it binding' on him. But in the cafe of a deed 
poll the party muft be named in the deed. 


i Roll. Ab. 
5 * 7 - 

Fits?. N. B. 
HS* 


Green v. 
Horne, 

1 Salk. 197. 


§ 4. Where lands are conveyed by indenture to 1 Inft. 231 a. 
two perfons and one of them does not feal the deed, 
yet if he enters upon the land, and accepts of the 
deed' in other matters, he will be bound by the cove- 
nants contained in it. 


§ 5. The law has not appropriated any particular No technical 
form of words to the creation of a covenant; and ^’ dsncccf ‘ 
therefore any words will be fufficient for that purpofe, * Vef.R.jiG, 
which ihew the intention of the parties to enter into a 
covenant. 


§ 6. In articles of agreement reciting an intended Hollis *. 
marriage, it was covenanted that in confideration of ^ ^od. 86. 
the lady’s portion, a jointure ihould be fettled on her: 
and the conclufion was in thefe words — “ And it is 

hereby agreed that a fine ihall be levied to fecure 
<c the payment of the faid portion.” It was refolved, 
that thefe words created a covenant to levy a fine: for, h dlilrd§ ** V ’ 
Vol. IV. F wherever * Mod. 268. 
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Wllliamfon v. 

Codrington, 

xVtf.R.511. 


Impl'eJ 

Covenants. 

4 Rep* 80 i . 
j Rep. 17 a* 


Giles v. 
Hooper, 
Carth. 135. 


3 Burr. R. 
i 6 3 9 . 

Amb. JR. 250. 


Noire'* Cafe, 
4 Rep. 80 b. 
1 Mod. 113. 

1 Vefey 101. 


Joint and 
fever*! Cove- 
nants. 
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wherever tjhere is as agreement under bandand fcal, 
covenant lies. 

5 7* Wbdre a perfon obliged hiinfclf to warrant 
and for ever defend the lands conveyed : It was held 
by Lord Hardw'tcke not to be a warranty, but a cove- 
nant. 

$ 8. There are fome words, which, when uied In 
particular contra&s, wilt create a covenant. Thus, if 
a perfon makes a leafe for years by the words concefft 
or demifit grant or demife, they will create a covenant 
for quiet enjoyment of the lands demifed : and, if the 
leflee be evicted by the leffor, or by any perfon claim- 
ing a lawful title to the land, he may bring an attion 
thereupon. 

5 9. So, if a leafe for years be made, referring or 
yielding and paying a certain rent; thefe words will 
create a covenant for payment of the rent. 

§ 10* Lord Mansfield has faid, that the diftindion 
between implied covenants by operation of law, and 
exprefs covenants, is, that exprefs covenants are taken 
more ftri&ly : for a man may, without confideration, 
entcrinto an exprefs covenant, - under hand and feal. 

§ 11. An exprefs covenant will qualify the gene- 
rality of an implied covenant, and reftfein it ; To that 
it fhail not-extend farther than- the exprefs covenant. 

,5.1a. Where feveral perfons enter into a covenant, 
they may either bind themfelves altogether, or elfe 

they 
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Whence arifes a dtflin&ion between joirff" > Srf<f £- feve^al 

covenants. A covenant qf this kind, may aJfq be both 

■u •»<(-'* r ~n r ~ K * 

joint and fcveraL 

| 13:" IT two teffees covenant jointly' and feverallj 
at the beginning of a leafe, thefe words extend to all 
f(uar*fubfequent covenant?, notwkhflanding thet n^ter- 
vendon, of covenants on the part of the leffor. 

§ 14. In a leafe of coal-mines made by the Duke Duke of N. 
of J$prtbumberJ(wd to G- Errington and j&£» Ward* 5 Term S R°. n ' 
there wp a firing pf covenants introduced by thefe 5 22 i 
words, “ And the faid G. Errington and J. Ward 
“ for themfelves jointly and feverally, and for their 
“ feverai and refpe&ive heirs, fdc.” Then came a 
provifo in thefe words, ** And it was thereby declared 
« by and between the faid parries, and the find Duke 
<< did thereby covenant that it ihould be lawful for 
“ the leffees to fell a certain quantity of a particular 
“ fort of coals, they the faid G. Errington and ~J. 

“ Ward paying and accounting to the Duke for* the 
^ fame ” An a&ion was brought by the Dube 
againfl the executors of G. Errmgtdn , Upon thefe 
words : and the queftion was,. whether they^ amounte d 
to a feverai covenant. 

It was determined, that rite general words at the 
beginning of the covenants by the jbintly 

“ and feveraHy in manner following,*’ — extended to 
all their fuhfequent covenants 5 which were, 'therefore, 
ail joint and feverai. 


Fa 


5 15. Where 
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Slingfljy’s 

Cafe, 

5 Rep. 18. 
Jenk. 262. 


Johnfon v. 

Wilfon, 

WiUesR.248 


Covenant* 

real. 

1 Inft. 384 i. 
Law of Cor. 
c. 11.' 
Shep.T. 161. 


mxm DeeS. Cb.WtftS, rt. 

§ i 5. Whbr e a per foh tbvertahts with Titi&ri 

perfons, and with each of them, if each of theboVe- 
nantees takes a feveral intereft or eftate, the covenant 
is feveral. But, if the covenantees take a joint intereft 
in tpe fubje£t matter of the covenant, it is a joint 
covenant : as, if a man by indenture demifes, to A. 
Black-acre , to B. White-acre , to C. Green-acre , and 
covenants with them and every of them, that he is 
lawful owner of all the faid acres ; in that Cafe, as the 
interefts are feveral and diflinct, the words “ every of 
“ them 0* will make the covenant feveral. But, if the 
three acres had been demifed to them jointly, then the 
words “ every of them § ** would have have been void : 
for a man, by his covenant (unlefs in refpeft of 
feveral interefts ) cannot make it firft joint and then 
fevej-al, by means of the words cc every of them** 
For, although feveral perfons may bind themfelves 
and every of them, and fo the obligation (hall be joint 
C>r feveral at the eleftion of the obligee; yet a man 
cannot bind himfelf to three and to each of them, to 
make it joint or feveral, at the election of feveral 
perfons, for one and the fame caufe; for the court 
would be in doubt, for which of them to give judge- 
ment; alfo, the covenantor would be feveral times 
^charged with one and the fame thing: and therefore 
the words, “ and every of them ,?* are in fuch cafe of 
no'$ffe&, and do not fever the joint caufe of action. 

§ 16. Covenants are divided into real and perfonal. 

Covenants real are thofe which have for their object 
ll^&hifig annexed to, or' inherit in. Or' connetfted 
withi land, ‘brdther rettl property; ami, . ks fuch cove- 
nants 
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nants defcendto theheir, and,are, transferred tothe 
purchaser $f the land bythe conveyance, they are faid 
to run with the land* 

§17. In confequence of this do&rine, , where a 
covenant is entered into by the grantee or leflee, which 
relates to the land, it will bind not only fuch grantee 
or leflee, : but alfo the alfignee of fuch grantee or 
leflee j and the grantor or leflor, or their heirs, may 
at any time bring an a£tion on fuch covenant. 

§ 18. It was refolved in 25 Ellz. that, where a 
covenant extends to a thing in ejfe ■, parcel of the 
demife, the thing to be done by force of the covenant 
is quodammodo annexed and appurtenant to the thing 
demifed, and {hall go with the land and bind the 
affignee ; though he be not bound by exprefs words* 
But, when the covenant extends to a thing which is 
not in being at the time of the demife made, it cannot 
be appurtenant or annexed t o a thing which does not 
exift, * , ’ : 

$ 19. Where, in a leafe for years, the leflee cove- 
nanted with the leflor, his executors and adminiflrators, 
to repair ; and the Meifor died : It was held that his 
heir might bring an a&ion .on the covenant ; -for it 
was annexed to the land, and went to the heir, 
though he was not named. And it ♦appeared, that , it 
was intended to continue after the death of the leflor, 
his executor being named* 

$ no. But, where the leflor was only tenant for life, 
k was -held» that his heir was not, entitled to the 

F 3 benefit 
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bfnefct of covenants made with ¥m » bfawufe the lcafis 
detetmined byihis death. 


% %\p Although the affignee be liable to the s Cove- 
nants which, run /with the land, yet that chow]aft4n«e 
-wjil not difcharge the affignor, who will ftilf continue 
liable tp them. 

x § 22. An action of covenant was brought by the 
leflor of a houfc again# the ksfljee. Sox non repairing# 
after warning given. The defendant pleaded that, 
long before that warning, he had signed o ue# his 
term to ,3^ &, from whom the plaintiff afterwards 
received-, the rent. 

It was determined, that the a&ion again# thefefiee 
was maintainable, notwithftaadmg^ie alignment, and 
acceptance of rent, 

>4 <§ *23. If the tenant be not affignee of the whole 
term, Jhe is *h m in fa& only an undertenant, <bnd 1 is 
not liable to an a&ioa on the /covenant, 

§ 24. An a&ion of covenant was brought for rent 
|n arrear again# the defendant, as aflignee of one 
Sounders* On the trial it appeared, that the de- 
fendant was in perffeffi on of the premifes during the 
time when the /rent ia arrear became duet but that, 
the deed under which he bold* they were conveyed 
tafehimsby Sewfders for a day or two left than the 
hnagip&i term* For the plaintiff - it wa#, contended, 
*that, the covenant for tent being one of -tbofe^shich 

runs 
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urns with* the^landy every perforty who takes under the 
original leafc, is liable to it* To this putpofe rile 
defendant, although he had not flri&ly taken the 
whole Of the leflee’s intereft, in point of duration, "was 
to be confidered as his aflignee. A devifee, anexe- 
cutoryan aflignee under the bankrupt la’fcfc, or dire 
who purchafes a term from the fiierifF under an 
execution, are aflignees in law to the e£fe& of being 
liable to covenants for rent, 6?r. ; although the 
transfer to them does not amount to a forfeiture Under 
JVcOvandttt not to aflign. The landlord is 'entitled to 
look for the rent to the perfba ill poflelfiott, and ought 
hot to be driven to the necdfity of finding “out rite 
original IcfTee, and bringing his adtioh' againft Mm. 

On the -other fide it was infilled, that there was not 
a better known diftia&ion in the law, than that be- 
tween an aflignee and an undertenant* Only aflignees 
of the whole term, whether by a£tual aflignment, or 
by- devife, fale under an execution, &c, are liable to 
the covenants for rent, SsV. : for, if there i$A tmet- 
fion of a day by the immediate lefiee, there 'is' no 
privity between the undertenant and the firft leffor. 

Lord MansJield.—~TbX$ is an aftian of covenant by 
a leffor againft an unden-lefiee; and the tingle quef- 
tion is, whether • tbe uflipn can beu^nakitained againft 
him, as being fitbftantiaHy an affi gned; For feme 
time *ve have had great 'doubts j -rvt have befbowed a 
great deal of emtiderarion onfeefubje&y arid looked 
carefuily into the books ; and it it clearly fettled, (and 
is agreeable to fee tcxtef LittJchn,} that the a&ion 

F 4 cannot 
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benefit of covenants mack with him j becaufe the leak 
determined by his death. 

§ 2 1. Although the afiignee be liable to the cove- 
nants which run with the land, yet that circuroftance 
will not difcharge the afiignor, who will ftill continue 
liable to them. 

§22. An action of covenant was brought by the 
leffor of ahoufe againft die lefiee, for not repairing it 
after warning given. The defendant pleaded that, 
long before that warning, he had affigned over, his 
term to S., from whom the plaintiff afterwards 
received the rent. 


It was determined, that the adion againft the lefiee 
was maintainable, notwithftandmg the aflignment, and 
acceptance of rent. 


5 23. If the tenant be not afiignee of the whole 
term, he is .then in fad only an undertenant, *andis 
not liable to an adion on the covenant. 

§ 24. An adion of covenant was brought for rent 
In arrear againft the defendant, as afiignee of one 
Sounders, On the trial it appeared, that the de- 
fendant was in pofieflion of the preraifes during the 
time when the Tent in arrear became due ; but that, 
by the deed under which he held, they wore conveyed 
-ta him.by Saunders for a day or two lefs than the 
(original term. For the plaintiff it was- contended, 
A hat, the covenant for rent being one of th&fe which, 

runs 
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runs with the land, every perfon, who takes under the 
original leafe, is liable to it. To this purpofe the 
defendant, although he had not ftri&ly taken the 
whole of the leffee’s intereft, in point of duration,was 
to be confidered as his aflignee. A devifee, an exe- 
cutor, an aflignee under the bankrupt laws, or one 
who purchafes a term from the fheriff under an 
execution, are aflignees in law to the effe£l of being 
liable to covenants for rent, &c . ; although the 
transfer to them does not amount to a forfeiture Under 
a* covenant not to aflign. The landlord is entitled to 
look for the rent to the perfon in pofleflion, attd ought 
not to be driven to the necdlity of finding out the 
original ldTee, and bringing his action againft him. 

On the other fide it was infilled, that there was not 
a better known diftin&ion in the law, than that be- 
tween an aflignee and an undertenant. Only aflignees 
of the whole term, whether by a&ual affignment, or 
by devife, fale under an execution, &c. are liable to 
the covenants for rent, : for, if there is a rever- 
fion of a day by the immediate Ieffee, there is no 
privity between the undertenant and the firft leffor. 


Lord Mansfield. — This is an action of covenant by 
a leffor againft an under-leffee; and the tingle quef- 
tion is, whether the action can bepuuntained againft 
him, as being fubftantialiy an aflignee. For ibme 
time we have had great doubts ; we have beftowed a 
great deal of contideration on tile fubje&, and looked 
carefully into the books ; and it is clearly fettled, (and 
is agreeable to the text ©f Littleton,) that the a&ion* 

F 4 cannot 
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cannot be maintained, unlefs agajnft an aflignee of 
the whole term. 


§ 25. It has been Hated in a former title, that,' 
upon the diflolution of the monafteries by Hen . 8., 
moll of their eftates were granted to private perfons j 
\vho could not take advantage of the conditions con- 
tained in the leafes that had been formerly made of 
thofe eftates, which produced the ftatute 32 Hen. 8. 
q. 34. This aft extends to covenants as well as to. 
conditions ; it being thereby enafted that the affignees 
of reverfions fhall have fuch like and the fame advan- 
tage, &c. by aftion only, for not performing the 
covenants contained in the faid leafes, as the leflors 
or grantors themfelves, or their heirs or fucceffors, 
might have had. 


§ 26. It was refolved in 25 Eliz., that this aff 
extends only - to covenants, which touch or concern 
the thing demifed, and not to collateral covenants : 
and, therefore, the intent of the ftatute was not to 
transfer any privity of contraft, but to annex the 
covenants, touching or concerning the land demifed, 
to the reverfion ; fo that they might pafs as annexed 
and incident to the reverfion. 

§ 27. In a modern cafe it was refofved by the Couxt 
of King’s Bench, that, if a mortgagor and mortgagee 
make a lesie, in which the covenants for the rent and 
repairs are only with the mortgagor and his afiigns, 
ther affignee of the mortgagor cannot maintain an, 
for the breach of thefe covenants, becaufe they 



73 


Title XXXII. Deed. Ch. v. $ 27, 38. 

are collateral to . his grantor’s intereft in the land, and 
therefore do not run with it. And Mr. Serjeant 
Shepherd , in arguing this cafe, hated that there were 
three relations at common law, which might e£ift 
between the leffor and leffee, and their refpe&ive 
affignees. Firft, privity of contract ; which is created 
by the contraft itfelf, and fubfifts for ever between 
the leffor and leffee. Secondly, privity of eftate ; 
which fubfifts between the leffee, or his aflignee in 
poffeflion of the eftate, and the aflignee of the rever- 
fioner. And, thirdly, privity of contract and eftate; 
which exifts, where both the term and reverfion 
remain in the original covenantors. The ftatute 
32 Hen. 8. feems to have created a fourth relation ; a 
privity of contract in refpect of the eftate, as between 
the affignees of the reverfion, and the leffees or their 
affignees. The ftatute annexes, or rather creates, a 
privity of contract between thofe, who have privity 
of eftate ; and, when the one fails, the other fails 
with it. 

It was alfo refolved in this cafe, that, if a tenant 
for a term of years leafe for a lefs term, and aflign 
his reverfion, and the aflignee take a conveyance of 
the fee, by which his former reverfionary intereft is 
merged ; the covenants incident to that reverfionary 
intereft are thereby extinguifhed. 

§ 28. Lord Coke obferves, that an aflignee of part t Inft.sij 4. 
of the eftate of the reverfion may take advantage of 
^ condition, and confequently of a covenant : as, - 
vhere a reverfion in fee is granted for life, the grantee 

fliaU 
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{hall have the benefit of the covenants. But a grantee 
of part of the reverflon fhail not take -advantage of a 
covenant; and therefore, if a reverflon confifts of 
three acres, and two of the acres are granted, the 
covenants are deflroyed. 

1 Inft. *15 b. § 2 9* His lordfhip alfo obferves, that, if the rever- 
fion is conveyed by means of the flatute of ufes, the 
perfon to whom it is thus conveyed is a fufficient 
affignee within the flatute ; becaufe he comes in by 
the a£t and limitation of the party, although he is in 
in the poft. But fuch, as come in by act in law, as 
the lord by efcheat, fhall not derive any benefit from 
the flatute. 

§ 30. As affignees of grantees or leflees are bound 
by all covenants real, annexed to the eflate granted 
or leafed, and which run with the land ; fo are they 
entitled to the benefit of all fuch covenants as are 
entered into by the grantors or leffors, and may main- 
tain an a&ion on them. 


And all claim- 
ing under the 
Grantor, 
j Inlt. 384 a . 


§ 31. Thus, in Spencer’s cafe it was refolved, that, 
if a perfon made a leafe for years by the words, 
“ grant” or “ demife,” which imply a covenant for 
quiet enjoyment, and the affignee of the lefiee was 
evicted, he fhould have a writ of covenant. For it 
was but reafonable he fhould have fuch benefit of the 
demife, as the original lefiee might have had : and the 
lellbr had no other prejudice than that to which his 
fpeciaj contract with the original lefiee bound him. 

5 32. A court 
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§ yz. A court of equity will give its affiftance to 
an aflign6c againft alt perfons claiming under the 
grantor of an eftate, to procure him the benefit of the 
covenants contained in the grant, which run with'the 
thing granted* 


I 33 * and J 5 T. his wife, being feifed in right of Holme* v. 
the faid K. of two pieces of ground, by indenture fXbJEq. *7. 
25 January 1622, granted a watercourfe to one /. H. 
and his heirs, through the faid two pieces of ground ; 
and by the deed did covenant for them, their heirs and 
affigm, from time to time to cleanfe the fame ; and 
that all fines and recoveries, levied and fuffered, or to 
be levied and fuffered, of the faid grounds ihould be 
and enure to die ilrengthening and confirming the laid 
watercourfe according to the faid grant : and, after- 
wards, a recovery was had, and a deed executed, 
declaring the ufes to be as aforefaid. The water- 
courfe, by mefne affignments, came to the plaintiff, 
and the faid two pieces of ground to the defendant, 
who built on the fame, and much heightened the 
ground that lay over the watercourfe, and made it 
much more chargeable and inconvenient to repair ; 
and, as it was alledged (and in part proved), the 
building had much obftru&ed the watercourfe; fb 
the bill was for effablifhing the enjoyment of the 
watercourfe, and that the defendant, and all claim- 

, , ... ..if..,'; 

ing under him, might from time to time cleanfe the 
fame, according to the covenant. It was obje&ed, 
that the covenant, being perfonal, was not at alt 
flrengthened by the recovery; and that the plaintiff 
«md thofe under whom he claimed, being fenfible of 
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Bythe fecondrhc covenants that he hds * good right 
od^ power to convey the fame. 

_ By die third) he covenants that ttse grantee, his 
hekt and affigns, frail have, hold* and enjoy idle prfe- 
mifes granted, without the eviction or difturbaxlce of 
any perfon whatever. 

Where lands are conveyed to ufes, the words are, 
that die eftates conveyed frail be and remain ttf die 
ufes thereby limited, without any evi&ion, 5 ^r. 

1 

By the fourth, the lands ire declared t 6 be 1 free 
from all incumbrances whatever. And, by the fifth* 
the girantor binds himfelf and his heirs to make all 
fitch farther aflurances of the lands, as (hail be law- 
fidly ahd reafofcabl? required by the grantee or his 
h&s, or theircounfd. 

§ 39b Upon the conftru&ion of tfaefe covenants^ 
the fecond of them has been held to be of the fame 
Import as Che firffc : for, if the vendor be feifed in foe* 
3 Lev. 4 6. he has power to convey. But the converfe of this 

propofidon does not hold j for a perfon, not adhiaiiy 
feifed in fee, may have power to convey. Thus, 
where a tenant in tail conveys to a perfon, to make 
him tenant to the praecipe, in order that a common 
recovery may be fullered to the ufe of the purchafer in 
fee ; Or, firhfere a ^erfoll conveys under a po#er $ the 
Covenant is, that the grantor hath good right to 
co&dbyV ■ 


$ 40* As 
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§ 40. As to the covenant fear quiet enjoyment it 
was formerly held, that it extended to all, eyifdon 
whatever. Thus, it was refolved in 1 5 and 1 6 EJix. s Mount ford 
that where a perfon made a leafe for a term of years, j>yer *328 a. 
and covenanted* that the kiJee fhould enjoy the pre- 
mifes during the term* without the evi&toiLar inter- 
ruption of any perfon, this extended to a to$tiquft 
evi&ion. 

§ 41. This do&rine has, however, been long ex> Vide 2 Saund. 
ploded : and it has been fettled, that the law wiU never fg/Jf ». To. 
adjudge a perfon to covenant againft the wrongful 
a&s of Grangers, unleis his covenant is exprefs to that 
purpofe : for the law itfetf defends every one againil 
wrong. And, therefore, though a peribn fbouki co- 
venant in the molt general terms for the title to binds* 
yet fuch covenant will not be held to extend to tortious 
entries: for, if a purchafer is tortioufly oti&ad Or 
.diilurbed, he has his remedy at law and, if he is 
legally evi&ed he has his a&ion on the covenant. 

Whereas, if general covenants for a title Ihouid be 
conftrued to extend to tortious evictions, a way might 
be opened for fecret pta&ices and combinations be- 
tween a purchafer surd ftrangers ; that the purchafer 
might recover damages from the covenantors. This 
do&rinc has been confirmed in the following modem* 
cafe. 

514a. A perfon conveyed certain lands in the pr<?- Da( n eyr , 

vinue of New Fork, in Nor$ America t to a purchafer F< i£ ,ott * 

# /* 1 # r 3 A erm R* 

m confideration of 1 200 /. ; and covenanted that, the*, 584. 

purchafer fhould enjoy the premifes without the let, 

trouble. 
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trouble, hindrance, &V. of the vendor or his heirs, 
and of and from all and every other perfon and perfonS 
whomfoever. The States of America feized the lands 
for an aft done previous to the conveyance. An 
aftion was brought in the Court of King's Bench at 
Wejlminfter upon this covenant: and, upon a de- 
murrer, the court was of opinion, that the aftion did 
Noble v. not lie ; for even a general warranty, which is con* 
i Hen’. Black, curved in terms more general than this covenant, has 
R- 34 * been reftrained to lawful interruptions. 


Fofter v. § 43* But, where a perfon covenants to fave the 

Cro^Eliz purchafer harmlefs from all afts of a particular perfon, 
2i2. Hob. 35. there the vendor is bound to defend the purchafer 
againft the entry of that perfon, whether by title or 
not. 


Mtdlemore 
v . Goodall, 
i Roll Ab* 
5 21 . 

JDeriflcy v. 
Cuftance, 

4 Term R. 
75 - 


§ 44. Thefe covenants are real, and pafs to all the 
affignees of the land, who may maintain aftions upon 
them, againft the vendor and his heirs. And ccjluis 
que life are grantees within the ftatute 32 Hen. 8. c. 34., 
and are, therefore, - entitled to the benefit of all cove- 
nants entered into by perfons felling lands, for fecuring 
the title of fuch lands. 


Spencer ▼. t § 45. Rachael Boyes and her fon conveyed a copy- 
^371^ e ^ ate by leafe and releafe to a mortgagee, and 

covenanted for farther afiurance. The fon died, and 
the mortgagee filed his bill againft the cuftomary heir 
©f the fon, who was an infant, praying that he might 
be decreed to furrender the eftate to the plaintiff. 


The 
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The Matter of the Rolls laid, he was dourly of opi- 
nion-, that this covenant was a contract for a valuable 
conlideration affecting the land, and would affed ^the 
heir. And, by the decree, it was declared, that the 
covenant in the mortgage deed bound the land de- 
fended to the defendant. 

§ 46. Covenants fy the title have been retrained 
for upwards of a century to the ads of the vendor and 
his ancellors, and of all perfons claiming under them : 
and, although where covenants are feveral and of dif- 
tind natures, it has been held, that reftridive words 
annexed to one of the covenants, will not be applied 
to the other covenants j yet, where all the covenants 
have the fame objed, and reftridive words are inferted 
in the firll of them, they will be conftrued fo as to 
extend to all the others. 

§ 47. In a conveyance of an eftate in fee, the vendor, 
after warranting the lands to the vendee and his heirs, 
againft himfelf and his heirs, covenanted that, not- 
withftanding any ad done by him to. the contrary, he 
was feifed in fee, &c. and that he had good right, full 
power, and lawful authority , to convey and affure the 
fame to the vendee, and his heirs and afligns, in ma%, 
ner aforefaid. The vendee was evided by a perfo^| 
claiming under a title paramount to that of the vendor. 
An adion of covenant was brought by the vendee 
againft the reprefentatives of the vendor. And it was 
contended on the part of the plaintiff, that the words 
“ good right , full power , &c. 1y extended to all perfons 
whatever, and, confequently, that tHe Yendee was en- 
V <?l. IV. G titled 
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fitlcd to recover his purchaf e-money. But it was de- , 
terrained, that thefe words were either a part of the 
preceding fpecial covenants, or, if not, that they were 
qualified by all the other fpecial covenants, which re- 
strained the covenants to the a&s of the vendor and 
his heirs, and thofe claiming under him. 


Pt>fth.Worka> 

110. 


§48. Where the vendor has himfelf purchafed the 
eftate, the covenants are retrained to his own ads. 
The principle of this do&rine is thus ably dated by 
Mr. Fearne : 


“ Regularly, a vendor who purchafes lands himfelf, 
“ with proper covenants from thofe who convey to 
“ him, cannot reafonably be required to covenant fur- 
<l ther than againft hirnfelf, and thofe claiming under 
“ him. This is a practice founded in reafon, where 
** the vendee obtains the full benefit of all the cove- 
“ nants in the conveyance to the vendor, to the fame 
“ extent as his vendor had them, by obtaining the 
“ pofieflion of the deeds containing thofe covenants. 
“ When the vendor has parted with his means of 
“ claim or remedy againft his grantor, for breach of 
“ his covenants, and transferred them to the pur- 
chafer, by delivery of the deeds, and fuch vendee 
“ comes into the vendor's place in that refpeft, by the 
u acquifition of fuch deeds, it would be unreafonable 
“ that the vendor Ihould make himfelf liable for any 
“ fuch breach. He, by departing with the means of 
“ remedy or compenfation, muft be underftood to 
** have discharged himfelf from, and the vendee, by 
** accepting thofe means, to have taken upon himfelf 

* ‘ •‘ the 
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« the peril or rifk of fuch breach, and the duty of 
“ enforcing its remedy op compenfation.” 

§ 49. There are fome exceptions to this rule: for, 
where the title-deeds are not delivered to the vendee, 
the covenants Ihould extend to the ads of the perfon, 
from whom the vendor purchafed the eftate. Thus, 
Mr. Fearne , in the opinion of which, a part has been 
tranfcribed in the laft fedion, proceeds in thefe words : 
“ But this principle, I think, does not apply to thofe 
€t cafes where the vendor does not depart with, nor 
“ the vendee acquire, the deed containing the cove- 
te nants for the title, againft the ads of fuch grantors. 
“ Whilfl the vendor retains in his own hands the im- 
“ mediate means of indemnity, which he thought 
<c proper to require of his grantor, it feeing but rea- 
<e fonable that he Ihould engage for the like indemnity 
“ to his own vendee, and rely upon the indemnity he 
“ has obtained for his own counter fecurity. It is not, 
“ I think, fufficient to fay, that the covenant to pro- 
“ duce his purchafe-deeds will entitle the vendee to 
“ the benefit thereof when produced. Such a covenant 
“ cannot infure the produdion of them, which may be 
ee prevented by accidents, for which the vendor, in 
tc whofe cuftody the deeds are, ought to be the fufferer, 

“ rather than the vendee j who, by not having fuch 
“ poffeflion, could not in any degree be accefiary to 
“ the occafion of their lofs, or by any means or care 
“ have prevented it. There feems more reafon, on 
“ the other fide, to fay, it is fufficient for the vendor, 

“ that, when called upon by the covenants entered 
f* into by him to the vendee for enjoyment, SsV. he 

G 2 “ has 
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e ‘ has his remedy over to the fame extent upon his 
“ grantors, of which, as he retains the means : in his 
“ cuftody, he is bound to look to the prefervatkm of 
“ thofe means, and liable to the refort to, and due 
“ enforcement of them, and to bear the confequence 
“ of their lofs. 


“ Upon the whole, therefore, the prefent cafe does 
“ not appear to me to fall within the general rule, 
“ where the vendee acquires the cuftody or poffeffion 
“ of the vendor’s purchafe-deeds ; and that it is but 
“ reafonable that a vendor, retaining in his own cuf- 
“ tody the only means of indemnity againft the a£ts 
“ of his grantors, fhould engage to indemnify his 
“ vendee to the like extent. He cannot, I think, 
“ fairiy objeft to his vendee’s requiring an indemnity 
“ againft the a£ts of the fame perfons, and to the 
“ fame extent, as he himfelf required ; nor, whilft 
“ he retains the means of enforcing fuch indemnity, 
“ deny his reliance upon, or refufe to fubjeft himfelf 
iC to, a refort to thofe means. Withholding his own 
“ indemnity from the poffeffion of the vendee, it is 
“ but fair he ffiould give him the poffeffion of an 
“ equivalent one.” 


Wtio arc held 
to claim 
through the 
Vendor* 


§ 50. With refpeft to the perfons who may be faid 
to claim by or through the vendor, and to whofe a&s 
all modern covenants extend, it was determined by the 
Court of King’s Bench, in a modern cafe, that a per- 
fon, whofe title was derived under a deed of revoca- 


tion and appointment of new ufes, muft be con- 

fidered 
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fidered as a perfon claiming by or through the 
appointor. 

0 

§ 51. Sir John and Lady AJlley levied a fine of Lady 
AJlley* $ eftate,*to the ufe of Sir John for life, remain- 
der over, with power to Sir John to make leafes, with 
a joint power of revocation. They afterwards revoked 
the ufes, and appointed new ones, to Lady AJlley for 
life, remainder over ; remainder to Lady Tankerville . 
Sir John AJlley afterwards made a leafe not warranted 
by his power, and covenanted that the leffee Ihould 
enjoy the premifes without any interruption from him, 
or any perfon claiming under him. When Lord Tan- 
ker vi lie’s eflate became veiled in poffeffion, he took 
advantage of the defeat in the leafe, and evicted the 
lelfee, who brought his a&ion of covenant againft Sir 
John AJlley’ s executors. 

The queftion was, whether Lord Tankerville claimed 
under Sir John AJlley , or only under Lady AJlley . 
Lord Mansjield faid, that juftice was Itrongly with the 
plaintiff. That it was true, a fine and a deed to lead 
the ufes, were to be considered as one conveyance ; 
but that, as Sir John AJlley was a neceffary party to the 
fecond declaration of ufes, by which the eftate was 
limited to Lord Tankerville , his Lordlhip certainly 
claimed under him, within the meaning of this cove- 
nant. That, undoubtedly, Sir John had covenanted 
againft his own a&s, and that the new limitations were 
created by one of his a£ls. ' 

G 3 


*4 


Hurd v. 
Fletcher, 
Doug. 43. 


Vide Butler 
v. Swim ti- 
ton, Palm* 
339 * 


§ 52. Where 



u 

Or by his 
Default, 

Howes v 
Bruflitield, 
3Eaft. R-491. 


Covenants for 
Production of 
Title-Deeds, 


Fearne Id, 

1 14. 

Napper v. 
Allin#ton, 

iAb.Eg.166, 


What Cove- 
nants where 
the Title is 
defective. 

1 intt. 384 a, 
n. 


Title XXXII. Deed. Ch. v. § 52—54. 

% 52. Where a perfon conveyed an eftate, and cos* 
venanted with the vendee for quiet enjoyment, without 
any eviction or interruption by the vendor, or any per- 
fon claiming under him, or by, through, or with, his, 
their, or any of their ads, means, default, or pro- 
curement, and a quit rent was payable out of the lands, 
which became due before the vendor came into poflef- 
fion, but was in arrear at the time of the fale, it was. 
held to be a breach of the covenant ; and Lord Ellen - 
borough faid, that if it were in arrear in the vendor’s 
lifetime, it was a confequence of law that it was by 
his default, that is, by his default in refped of the 
party with whom he covenanted, to leave the eftatq 
unincumbered. 

§ 53. Where the title-deeds of an eftate are retained 
by the vendor, which frequently happens, either be- 
caufe they relate to a larger eftate than that which is 
fold, or for ether reafons, the purchafer is entitled to 
a covenant for the produdion of them. And this 
covenant, being real, will run with the land, and ex* 
tend to all future purchafcrs of it. But, if the deed, 
containing fuch covenant, be not delivered to a future 
purchafer, then he will be entitled to a new cove- 
nant from his vendor for the produdion of the title- 
deeds. 

§ 54. Where there is a defed in the title, the pur- 
chafer has a right to covenants againft all perfons, 
claiming a lawful title to the eftate. And Mr. Butler 
has juftly obferved, that, where a purchafer confents 

to 
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to take a defective title, relying for his fecurity on t\\e 
vendor’s covenant, this fhould be particularly men- 
tioned to be the agreement of the parties : for, other- 
wife, as the defed was known, it may be contended 
that the covenants for the title fhould not extend to 
warrant it againft fuch particular defed. 

S 55* Where a purchafer, whofe title is fecured by Remedies • 
covenants of this kind, is evided by any perfon claim- . £ n 0 d v Y n anu? 
ing under the vendor, or any of his anceftors, the pur- 
chafer may maintain an adion at law upon the cove- 
nants, for the reftoration of his purchafe-money. 

And, where a defed is difcovered in the title, which 
may be fupplied by the vendor, he will be compelled, 
in equity, to do whatever is necefiiiry to amend fuch 
defed. 

§ $6. Where a hufband covenants that his wife fhall 
join with him in levying a fine, the Court of Chancery 
will decree the hufband to do it ; becaufe it mu ft be 
prefumed, that the hufband has firft obtained his wife’s 
confent for that purpofe : and the intereft in fuch co- 
venant has been taken to be an inheritance defcending 
to the heir of the covenantee. But Mr. Cox obferves, 
that if it can be made appear to have been impoflible 
for the hufband to procure the concurrence of his 
wife, it cannot be fuppofed that the court would de- 
cree an impoffibility j efpecially, if the hufband offers 
to return all the money, with intereft and cofts, and 
to anfwer all the damages. 


3 P. W. 1S9. 
IS'otc (B.) 
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5 57. Where there is any fraud or concealment 
pra&ifed by the vendor, the purchafer may bring 
an a£tion on the cafe, in the nature of an a£tion 
of deceit. But Mr. Butler obferves, that a judg- 
ment, obtained after the death of the vendor, in an 
a£Hon of this kind, can only charge his perfonal 
property as a fimple contract debt, and will not, 
except under very particular circumftances, affe£t his 
real aflets. A bill in Chancery will, therefore, in moll 
cafes, be found a better remedy : it will lead to a bet- 
ter difeovery of the concealment, and the circum- 
ftances attending it ; and may, in fome cafes, enable 
the court to create a truft in favour of the injured 
purchafer. 

§ 58. Mr. Fonblanque obferves, that the circum- 
ftance of a court of equity requiring the vendor, in 
fuch cafe, to be affe&ed with fuch fraudulent conceal- 
ment, raifes a ftrong prefumption, that, without proof of 
it, the purchafer could not have been relieved. And, in 
the cafe of Harding v. Neltkorpe , fuch proof was required, 
and an ilfue was directed, to afeertain whether the ven- 
dor did or did not know of the incumbrance, which 
affected the land, but to which his covenant did not 
extend. 

§ 59. The court of chancery will not, however, 
compel the performance of a covenant for farther 
aflurance, unlefs the tranfa&ion be free from all ob- 
jection. 

§ 60. An heir fold the reverlion of a houfe, in the 
lifetime of his fathir, at an under value; but, being 

only 
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only tenant in tail, he covenanted to make farther af- 
furance. Upon a bill in Chancery for a fpecific per- 
formance of this covenant, the court refufed to inter- 
fere, and Jeft the plaintiff to his remedy at law. 

§ 61. If the exprefs covenants for the title be not 
broken, the purchafer’s money cannot be recovered 
back at law. 

§ 6 2. An adminiftrator, having found among the Breev. Hol- 
papers of the deceafed a mortgage for 1,200/., affigned Dou *' 

it over to a ftranger, in confideration of the faid fum 
of 1,200 A, which was paid to him : and, in the deed 
of affignment, the adminiftrator covenanted, that neither 
the deceafed, nor the adminiftrator, had done any a£t 
to incumber the mortgaged eftate. 

The mortgage-deed turned out to have been forged ; 
and, after fix years had elapfed, the affignee brought 
an aftion of ajfumpfit againft the adminiftrator^ for 
money had and received to the plaintiff’s ufe. ' The 
defendant pleaded the general iffue, and the ftatute of 
limitations. The plaintiff replied, and ftated, that the 
recitals in the indenture of affignment were falfe, inaf- 
much as there never was any indenture of mortgage ; 
and that, by fraud and imposition, the plaintiff was 
induced to pay the faid fum of 1,200 /. To this repli- 
cation, the defendant demurred generally. 

Lord Mansfield . — “ The bafts of the whole argu- 
“ ment is fraud ; and the queftion is, whether fraud 
“ is any where afierted in this replication. There 

“ may 
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“ may be many cafes, where the aflertion of a faifie, 
“ fatt, though unknown to be falfe to the party mak* 
** ing the aflertion, will be fraudulent ; as, in the cafe 
of Sir Crifp Ga/coyne , who infured a life, and af- 
“ firmed it was as good a life as any in England , not 
<c knowing whether it was or was not. There may 
“ be cafes too, which fraud will take out of the fta- 
4 ‘ tute of limitations. But, here, every thing alleged 
“ in the replication may be true, without any fraud 
“ on the part of the defendant. He is adminiftrator 
“ with the will annexed, who finds a mortgage deed 
“ amongft the papers of his teftator, without any ar*. 
w rears of intereft, and parts with it bond fide , as a 
“ marketable commodity. If he had difcovered the 
<c forgery, and had then got rid of the deed as a true 
“ fecurity, the cafe would have been very different. 
“ He did not covenant for the goodnefs of the title, but 
4t only, that neither he, nor the teftator, had incum- 
“ bered the eftate. It was incumbent on the plaintiff 
“ to look to the goodnefs of it.’* 

Treat, of Eq. § 63. A court of equity proceeds, in cafes of this 

o.i. 364 a. U p 0n the f ame principle as a court of law : for, 

unlefs there is fraud in concealing the defeat in the 
title, the court will not interfere, 

Urmfton ▼. S 64. William Davy devfled certain eftates to his- 

Pate, in fon, William Davy , for life, remainder to his firft and 

Chan* J 

1fl.N0v.1794. other fons in tail male, remainder to Sir Robert Lad- 
broke and Lyde Browne , their heirs and afligns for 
ever, as tenants in common $ and gave and devifed all 

the 
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ihe refidue of his real eftate to his brother William 
fate, his heirs and afligns for ever. 

Sir Robert' Ladbroke died in the lifetime of William 
Davy the teftator. William Davy junior entered upon 
the eftates, and died without iffue, having devifed his 
eflates to John Minuyer , Robert Pate , and Thomas 
Butler , to fell. 

William Pate , the refiduary devifee in the will of 
William Davy the father, devifed his reverfion, ex- 
pectant on the death of William Davy junior, to Robert 
Pate in fee. j Harwell Browne , the heir of Lyde 
Browne , and Robert Pate , (who conceived himfelf^ 
as refiduary legatee in the will of William Davy the 
father, to be entitled to the moiety devifed to Sir Ro- 
bert Ladbroke , and which became lapfed by his death 
in the lifetime of the teftator), fold the eftate for a 
valuable confideration to Urmjlon the plaintiff. 

The conveyance to Urmjlon recited the will of Wil- 
liam Davy the father, the death of Sir Robert Ladbroke 
in the lifetime of the teftator, the death of William 
Davy the fon without iffue, and that William Pate , 
the refiduary devifee in the will of William Davy the 
father, had made his will, reciting that, in cafe of the 
death of William Davy the fon without iffue, he would 
become entitled to the moiety of the eftate devifed to 
Sir Robert Ladbroke , and had, by his faid will, given 
the reverfion of his faid moiety to his fon (the defend- 
ant) in fee : and there was inferted; in it a covenant, 
that, notwithftanding any act done by the defendant 
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or Us aqceflors, or any perfon claiming under him 
or them, he was feifed in fee of the premifes. The 
purchafer, finding Robert Rate had no title to the 
moiety conveyed to him, (it having defcended to 
William Davy the fon as heir to his father, and be- 
longing now to his devifees,) filed a bill in chancery, 
praying that his purchafe-money might be reftored to 
him. 

The defendant, Robert Pate , demurred to the bill 
for want of equity, and the demurrer was allowed. 

Who are § 65. All perfons, who convey lands w hereof 

terinto^hefe are feifed to their own ufe, are bound to enter 

Covenants. into the ufual covenants for the title of the lands 
conveyed. But perfons, who convey as truftees or 
under powers, as they are not beneficially interefted 
in the fale, are not obliged to enter into any cove- 
nants, except that they have done no aft to incumber 
the eftate ; or to deftroy the power under which they 
convey. 

§ 66. When the praftice of conveying or deviling 
lands to truftees, in truft to fell, became frequent ; it 
was laid down as a rule among the conveyancers, that 
the perfons entitled to the money, arifing from the fale 
of the lands, were bound to enter into the ufual cove- 
nants, for the title j becaufe, as fuch perfons had the 
beneficial intereft in the land, they ought to be con- 
fidered in equity as the owners thereof. 

This doftrine was confirmed in the following cafe. 

§ 67. Mr. 
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5 67. Mr. Thomas Lloyd devifed certain .eftates in Lloyd^. 
the ifle of Anglefea, and county of Carnarvon , to 3 Atk. 236. 
truftees ; upon truft, out of the rents thereof or by 
felling or mortgaging the fame, to raife fuch fums as 
(hould be fufficient to difcharge a mortgage, affe&ing 
an eftate, which the teftator had fettled by deed on 
Mrs. Hejler Webb , as well as all his juft debts. Upon 
a bill for carrying the trufts of this will into execution, 
the eftates in Anglefea and Carnarvon were fold for 
27,000 /. ; and a draft of the conveyance was pre- 
pared by Mr. Booth , the purchafer’s counfel ; to which 
Mrs. Webb was a party, and made to enter into the 
ufual covenants for the title. The counfel for the 
grantors, Mr. Weldon , together with two other con- 
veyancers, Mr. Lane and Mr. Fazakerly , obje&ed to 
the draft ; and gave their opinion, that Mrs. Webb 
was not bound to enter into covenants for the title. 

The draft was again referred to Mr. Booth , who fup- 
ported his former opinion ; and contended that, w r here 
a man devifed an eftate to truftees, upon truft to fell 
and pay over the money to J. S. and the truftees 
contracted with a purchafer for the fale of the eftate ; 
there, S. the devifee of the money, who had the 
real beneficial intereftin the eftate, muft covenant for 
the title; and that this was* every day’s pra&ice. 

The Mafter, to whom the draft of the conveyance was 
referred, reported, that Mrs. Webb was not bound to 
enter into covenants for the title. Upon exceptions 
being taken to this report. Lord Hardwicks made the 
following order : — 


« Let 
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<* Let the exception be allowed} and let the Mailer 
<e alter the draft of the conveyance prepared and 
“ certified by him, by inferting therein proper cove- 
“ nants from Mrs. Hejler Webb againjl her own a£ts> 
«* and the a€ls of Mr. Thomas Lloyd her devifor, as 
4e to fo much as fhe will be benefited by the eftate.’* 

§ 68. The rule, eflablifhed in the above cafe, has 
been in fome degree weakened by the following 
modern determination. 

$ 69. Thomas Eyre devifed the manor of Eajlwell 
to William Wakeman and Vincent Eyre , their heirs and 
afligns ; upon truft to fell the fame, and to apply the 
money in payment of his debts and legacies, and to 
place out the refidue on public or private fecurities. 
The interefl (after fadsfying two fmall annuities J to 
his wife lady Mary Eyre for life, and, after her death, 
two fifths to fames Eyre for life, two other fifths to 
Charles Eyre for life, and the remaining fifth to Mary 
Eyre for life, the principal to go to the children of the 
faid fames ^ Charles , and Mary Eyre. 

The appellant, as guardian of the Duke of Rutland 
her fon, contracted for the purchafe of this eflate, 
with the devifees and truflees of Thomas Eyre ; and 
infilled that lady Mary Eyre , fames and Charles Eyre , 
and Mary Eyre , fhould covenant for the title, as far 
as they were benefited by the fale. 

This was refufed by the refpondents ; and it was 
decreed by the Court of Chancery, that the appel- 
lants 
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lants fliould accept a conveyance without thofe cove- 
nants. 

Upon an appeal from this decree, it was contended 
on behalf of the appellants, that lady Mary Eyre , 
James Eyre, Charles Eyre , and Mary Eyre, were 
neceflary parties to the bill ; becaufe the appellants 
were intitled to have covenants for the title from them 
to the extent of the benefit, which they derived from 
the fale. 

That, from the words and purport of the contraCl, 
they were entitled to fuch covenants ; and they were 
advifed, that a proper conveyance could not be made 
without them. The agreement was, not to purchafe 
the vendor's title, but a good title to the eflate : and, 
as the conveyance by leafe and releafe paffes only 
what the vendors can legally convey, and contains no 
warranty ; the purchafer cannot be allured of a good 
title, nor guarded againll latent incumbrances, with- 
out fuch covenants. 

If the devife had been to the refpondents themfelves, 
for their own ufe and benefit, fubjeCl: to the payment 
of debts and legacies, and they had contracted to fell, 
they mull have covenanted with the purchafer for the 
title ; as it would, in that cafe, have been their eftate. 
Upon the fame principles the devifees of the purchafe 
imoney, after payment of debts, were compellable to 
tenter into funilar covenants, to the extent of their 
*refpe&ive interefts : for it was in fubftance their eftate, 
and they might pay off the incumbrance, and prevent 

the 
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the fale. It was impoffible to fay there was no rilk J 
if there was any, thofe perfons fhould indemnify 
againfl it, who were paid as for a perfect title. 

The above cafe of Lloyd v. Griffiths was ftated : 
and it was faid that the decifion in that cafe, and the 
principles therein laid down, had never been contro- 
verted ; but, on the contrary, had been the rule ad- 
hered to and purfued in practice by every conveyancer 
of that time. 

It might be objected, that purchafers would have 
an equal right to call upon fimple contract creditors, 
whofe debts were by will charged on the real eftate, 
to covenant for the title ; and that in fales under the 
crown, or by the affignees of bankrupts, there were 
no covenants. 

To which it was anfwered, that with refpeft to 
iimple contract creditors, whofe debts were charged 
by the will upon the real eliate, they could not be 
conlidered as volunteers, and (landing in the place of 
the teftator ; and the courfe and practice of convey- 
ancing had been, not to require that they fhould be 
parties to the conveyance, or enter into any covenants. 
The argument, therefore, in this cafe could not 
imply, on the part of the vendors, any undertaking 
for fuch covenants, and the appellants did not require 
what it was unu/ual to grant. As to contra&s for the 
purchafe of an eflate from the crown, or from the 
afignees of a bankrupt, the party, who contra&s to 
pay, is apprifed at the time he enters into the contraft, 

that 
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tiMt he can have no covenants for the title ; and, 
therefore, in thefe cafes there is no breach of agrjse* 
ment on the part of the vendees , which made them 
perfectly diftinfr from the prefent. Befides, the cafes 
lift mentioned were exceptions to the genera* rule; 
and could not therefore be urged to prove its non- 
ixi/ience. 

On the other fide it was contended, that the appel- 
lants were not entitled to any other covenants than 
fuch, as were ufually entered into by truflees, and a 
difmherited heir at law. If it were adopted as an 
eftablUhed principle^ that the perfons beneficially in- 
terefted in the monies, arifing from the fales of eftates 
circumftanced as the eftate in queflion was, were 
neceflary parties to the conveyance of filch eftates ; 
and that they muft enter into covenants for the title 
in proportion to the intereft they refpeftively claimed 
in the purchafe monies, the inconvenience would be 
without meafure, and the execution of numberlefs 
trufts rendered impoftible. It would extend to all 
fales from the aflignees of bankrupts ; to all fales by 
truftees for the payment of debts, where the creditors 
were not named, and frequently could not be found, 
until after it might be neceffary to fell the eftate ; to 
all fales where infants were, and Unborn perfdns were, 
when born, to be interefted in the purchafe money in 
any degree ; and even to fales under decrees of courts 
of equity. Befides, if the covenants required could 
be infilled upon, it was eafy to conceive the impof- 
fibility, in many cafes, and the difficulty and expence. 
In moft cafes, of ascertaining the quantum of damages 
\©l, IV. H to 
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fo>bc anfwered by the covenantor, his heirs, executors, 
adminiftrators, or affigns, at perhaps very diftant 
periods of time. Many more objections muft necef- 
ferily occur to any one converfant with the fubjeft. 
It had been urged that the legatees, chiefly interefted 
in the purchafe money, ought to covenant to the 
value of their intereft : but the rule and principle, 
upon which the court was to aft, could not pollibly 
depend on the quantum of the legacy, which a party 
took. Every fimple contraft creditor, whofe debt' 
was paid out of money arifmg from the fale of land, 
charged with fimple contraft debts, in faft, receives' 
payment of his legacy, under the effeft of that will. 
If any of the legatees are compellable to covenant for 
the title, all of them muft be compellable to covenant 
in refpeft of the value of their legacies, whether 
veiled, contingent, remote, to be prefently paid, or 
to be paid in future, to be enjoyed in grofs, or to be 
taken by perfons born and unborn in fucceffion ; and 
every fimple contraft creditor, who could not have 
his debt paid, if the will had not charged the land 
purchafed, and who, under the will takes before 
legatees, muft alfo be compellabfe to covenant to the 
value of his debt. 


Such covenants, therefore, as were then required, 
muft be mifchievous ; principle could not require thaf 
they fhould be inierted \ and m praftice they were 
feldom inferted in conveyances by truftees of eftates, 
devifed to them to be fold. 
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In the prefent cafe, the purchafers knew they were 
contra&ing with fuch * truftees j and of courfe they 
purchafed with notice that they could only expert to 
have from thofe, with whom they contra £ted, fuch 
covenants as were, in the ordinary courfe of bufinefs, 
entered into by truftees, and a difinherited heir at 
law, in cafe he was willing to join in the conveyance. 

And they further knew the aim oft utter impoffibility, 
in the prefent cafe, of procuring fome of the perfons 
beneficially interefted in the purchafe money, to 
execute the propofed conveyance, on account of their 
refidence beyond the feas ; and there was nothing in 
this cafe, which calls for a deviation from the com- 
mon courfe of .bufinefs. The title was clear ; and 
tjiere was no fair objection which could be made 
againft it. 

The decree was affirmed with 200 /. cofts. 

$ 70. The eighth and laft part of a deed is tne Coadulkmj 
conclufion, which mentions the execution of the 
deed, and the date, either exprefsly or by reference 
to fome day and year previoufly mentioned. 
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Section 1. 

J JAVING difeuffed the general nature of deeds, 
it will now be necefiary to confider the feveral 
kinds which are known to the law, together with 
their various incidents and qualities. All deeds by 
which lands may be conveyed or charged derive their 
effect, either from the common law, or from the 
flatute of ufes. Of thofe which derive their effeft 
from the common law, fome may be called original or 
primary, which are thofe by means whereof the eftate 
is originally created or arifes. Others are derivative 
or fecondary, whereby an eflate already created, is en- 
larged, reftrained, transferred, or extinguifhed. And 
there is a third clafs which are ufed, not to convey, 
hut to charge or incumber lands, and to difeharge 
them again. 


§ 2. The 



lot. 


Title XXXII. Deed. Ch. vi $ 2—6; 

§ 2. The original conveyances deriving their effeflt 
from the common law, are, 1, A feoffment. 2, A 
gift. 3, A grant. 4, A leafe. 5, An exchange. . 6 t 
A partition. The derivative conveyances are, 1, A 
releafe. a, A confirmation. 3, A furrender. 4, An 
alignment. 5, A defeazance. Deeds which operate 
to charge or difcharge lands are, 1, A bond. 2 r A 
recognizance. 3, A defeazance on a bond. 


§3. A feoffment, feoffamentum^ is a fubftantive a 

menu 

derived from the word feoff are , or infeudare , to give i Inft. 9 a, 
one a fief or feud ; and therefore a feoffment was 
properly, donatio feudi , and Lord Coke fays, the an- 
cient writers called a feoffment donatio , from the verb 
do or dedty which is the aptefl: word of feoffment. 


§ 4. A feoffment is evidently taken from the breve 
tejlatum of the feudal law, and the proper and original 
meaning of the word feoffment was, the gift of a 
feud. But by cuftom it came afterwards to fignify a 
gift of a free inheritance or liberum tenementum , to a 
man and his heirs, refpe£t being had, rather to the 
perpetuity of the eftate granted, than to the tenure. 


Ante ch. x, * 
f. 21 . 


Mad. Form 
Diffcrt. 4 


§ 5. A charter or deed of feoffment mull be fealed 
and delivered in the fame manner as other deeds. 
And although no technical words are neceffary to 
conftitute a feoffment, yet the proper and ufual words 
are, give, grant, and enfeoff/ 


§ 6 . A feoffment can only be made of corporeal 1 Inft. 9 4% 
hereditaments of which the actual poffdfion may be 49 *' 

H 3 delivered 
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delivered to the feoffee ; and therefore corporeal here- 
ditaments are frequently fpoken of in law by the name 
of things that lie in livery. 


Of Livery of 
Setiin. 

I Inft. 4$ a. 


• § 7. The mere figning and fealing a deed of feoff- 

ment, was, however, in no inflance fuffident to 
transfer an eftatc of freehold from one perfon to 
another, -unlefs the poffeffion was formally delivered 
by the feoffor to the feoffee, which was called livery 
of feiiin, and without which a deed of feoffment only 
paffed an eftate at will ; and this ftill continues to be 
the law. 



§ 8. Livery of feifin is in fad exactly fimilar to 
the inveftiture of the feudal law, and was adopted in 
England for the fame reafon, namely that the pro- 
prietor of each piece of land ihould be publicly 
known, in order that the lord might be always 
certain on whom he was to call for the military 
fervices that were due for the land ; and that ftrangers 
might know againft whom they were to bring their 


fracipes. 


Lit. f. 418. § 9. Where the lands comprifed in a feoffment; 

2a6 * are all fituated in the fame county, though in different 
vills, livery of feifin of thofe within one vill, in the 
name of all, will be good. But where the lands iie 
in different counties, there muff be a livery in each 
county ; unlefs they are all comprifed within a manor, 
for there livery of the manor in one of the comities 
will be fuffpient. 


4 


§ lo* 4s 



■Title XXXII. Deed, Ch. vu § i© — 12. 

§ 10. As livery of feifin is the delivery of the BcttSfworth’* 
a&ual pofleffion, it follows that no perfon can give j, r^>. 3I ^ 
livery of feifin who has not at the moment the afhiaf 
pofleffion. And therefore where a perfon makes a 
feoffment of lands which are let on leafe, he mult 
obtain the aijent of the ieflee to the livery. And in 
cafes of this kind the pra&tce formerly was, for the 
Ieflee to give up the pofleffion for a moment to the 
ieffor, in order to enable him to give livery. 

§ 11. Livery of feifin is of two kinds, livery in 1 In ft. 4$ #. 
deed, and livery in law ; livery in deed is the a&ual 
delivery of the pofleffion, where the feoffor comes him- 
felf upon the land, and taking the ring of the door of 
the principal mefluage, or a turf or a twig, delivers 
the fame to the feoffee in the name of feifin. Or it 
may be made by words only without the delivery of 
any thing, as if the feoffor be upon the land, or at 
the door of the houfe, and fays to the feoffee, I am 
content that you fhould enjoy this land according to Sharp’s Cafe, 
the deed, this is a good livery to pafs the freehold. 6 Rcp * 
for the charter of feoffment makes the limitation of 
the eflate, and then the words fpoken by the feoffor 
on the land, are a fufficient indication to the people 
prefent of the change of the poffefljon. 

§ 12. If a man merely delivers a deed of feoffment 
pn the kind, this will not amount to livery of feifin, 
for it hath another operation to take effect as a deed $ 
but if the feoffor delivers the deed upon the land in Througji- 
the name of feifin of all the lands contained in the 
$ 3 eed, this will be a good livery, 

II 4 


$ 13, Livery 
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1 Inft. 48 h. § 13. Livery in law is where the feoffor is not 

actually on the land, or in the houfe, but being- in 
fight of it, fays to the feoffee, I give you yonder 
houfe or land, go and enter into the fame and take 
poffeffion of it accordingly. Thjs fort of livery feems to 
have been made at firft only at the courts baron, 
which were anciently held in the open air, on forne 
fpot in the manor, from whence a general view might 
be taken of the whoje ; and the pares curia could 
eafily diftinguifli the land which was to be transferred. 

Idem. § 14. Livery in law does no! however transfer the 

freehold until an a&ual entry is made by the feoffee, 
becaufe the poffeffion is not delivered to him, but 
only a licence or power given him by the feoffor to 
take poffeffion ; and therefore if either the feoffor or 
feoffee die before an entry is made under the livery 
thus given, it becomes void. 

§ 15. A man and a woman were joint.tenants in 
fee, ana tne woman made a livery in view to the man 
by trie words — Go and enter into poffeffion, but before 
it was executed ffie married the feoffee. 

It was argued that this feoffment was voicj, becaufe 
there was no a&ual entry purfuant to the livery, and 
that by the fubfequent marriage, the feoffee was feifed 
in right of his wife, and could hot by his entry work 
any prejudice to her right. But it was adjudged that 
he might enter at any time ; for he had not only ah 
authority fo to do, but an intereft paffed by the livery 

in 


Parfon v. 

2 Salk. 165. 
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ja view, by which ad the woman did all which was 
jn her power to do. 

$ 16. If in a cafe of thi$ kind the feoffee dare npt 
enter upon the land, without endangering his life, he 
mult claim the land as near as . he may fafely venture 
to go, and this will be fufftcient to veft the pofleffion 
in him, and to render the livery within view perfeQ 
and complete ; for no one is obliged to expofe his 
life for the fecurity of his property. But when he 
has gone as far as he may with fafety, the law very 
reafonahjy looks on fuch intention to be as effe&uai 
as the ad itfelf. For otherwife it might be in the 
power of a ftranger by an ad of violence of his own, 
to deprive another of his right, and thereby to derive 
an advantage from an unlawful ad* 

$ 17. livery of feilin may be given and received by 
attorney, but the authority to give or receive livery 
mult be by deed, that it may appear to the court that 
the attorney had a power to reprefent the parties, and 
that fuch power was properly purfued. 

§ 18. A deed of feoffment was made to three, 
habendum to two for their lives, . remainder to the third 
for his life ; and livery of feifin was made to all three 
fecundjum formam charta. The queftion was, whether 
livery fo made, as if they had all eftates in poffeifion, 
whereas in truth one of them had but an ellate in 
remainder, was good. The court was of opinion 
that the livery was good to two for their lives, re- 
mainder to the third. And the Chief Juftice faid, 

that 


1 Inft. 48.#. 


Lit. f. 66 . 

1 Inft. 5* <k t 


Norrt* ▼. 
Trift, 

% Mod.R. 78 . 
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that whatever the ancient opinions were about purfu- 
ing authorities with great exa&nefs and nicety, yet 
this matter of livery upon indorfements of writing 
was always * favourably expounded of later times, 
unlefs where it plainly appeared that the- authority was 
not purfued at all. As if a letter of attorney was 
made to three jointly and feveraHy, two could not 
.execute it, becaufe they were not the parties dele- 
gated ; they did not agree with the authority. 


1 1 nft. 52 a. S *9* J-ivery of feifin under a power of attorney 

muft be made during the lifetime of the feqffpr j for 
the power ceafes by his death. 


Jackfon v. § 2o. A court of equity will prefume livery of 

Fitzg°R j 46 to ^ ave been made, though not indorfed on the 

deed, where the pofleffion has gone according to the 
Burgh *. feoffment for a great length of time ; and in fome 
fin. 28*. 174. cafes has even fupplied the want of livery. 


Who may 
convey by 
feoffment. 


§2i. AU thofe who are capable of conveying their 
lands by deed, may make a feoffment: and fome 
perfons may bind themfelves to a certain degree by 
feoffment, though not by any other kind of deed. 


Lit. f. 406. 


§ 22. Thus if an idiot or lunatic make a feoffment^ 
and give livery of feifin in perfon, it will bind him, 
So that he cannot by any procefs or plea avoid it, antj. 
reftore himfelf to the pofleffion. The reafoa is, be* 
caufe the livery being formerly made before the pares 
curia , their folemn atteftation of the change of pof r 
feffion could not be defeated by the perfon himfelf, it 

being 
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being prefumed that they were competent judges of 
the feoffor's ability to make the feoffment. 

§ 23. If an infant makes a feoffment and gives 
livery of feifin in perfon, it is not void, but only 
voidable ; for there muff be fome a €t of notoriety to 
jreftore the poffeflion to him, equal to that by which 
he transferred it. 

§ 24. Where an infant, idiot, or lunatic, made a whitting, 
feoffment and delivered feifin in perfon, it was held ^Rep.^?* 
that it barred the lord of his efeheat; for though it 4 Rep. 125 *. 
might have been avoided by the heir of the infant, *pj t> ^ 0 . {.is. 
idiot, or lunatic, becaufe he was privy in blood, yet 
it could not be avoided by a perfon who was only 
privy in eftate, 

. §25. But if an idiot, lunatic, or infant, executes 4 R cp . 1 2 $ a. 
a feoffnjent, and a power of attorney to give livery of 
feifin, and livery is given accordingly, the whole is 
void ; becaufe the power of attorney is void. 

§ 26. A feoffment cannot be made to commence a Feoffment 
in futuro , and therefore if a perfon makes a feoffment cannot ?® m ' 
to commence on a future day, and delivers feifin im- futuro. 
mediately, the livery will be void, and nothing more \ wah r 7 § ** 
than an eftate at will paffes to the feoffee. This doctrine l66, 
is founded on two reafons, rft, Becaufe the object 
and defign of the ceremony of livery of feifin would 
fail, if it were allowed to pafs an eftate to commence 
in futuro; as it would in that cafe be no evidence of 
the change of poffdfion. 2d, The freehold would be 

in 
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Tit. i. f. 47. 


Lit. f. 60. 


Operation of 
a Feoffment. 

t Inft. 9 a. 
Shep. T.XC3, 


Transfers the 
freehold by 
Biffeifin. 


§ fit 1. 698. 
a Inft. 244. 


1 Inft, 330 b. 
n. 1. 
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in abeyance which is never allowed where it can, by 
any means, be avoided, 

$ 27. An eflate may, however, be created by feoff- 
ment to commence in fu,turo y by way of remainder ; 
as where a leafe is made to A. for three years, re- 
mainder to B. in fee. Here livery of feifin mufl be 
given to A. by which means the freehold is imme r 
diately created, and veiled in B. during the conti- 
nuance of A.’s eflate for years. 

S 28, The operation of a feoffment is in fome 
inflances flronger than that of any other conveyance. 
Thuj Lord Coke fays that a feoffment, “ cleareth all 
u diffeifins, abatements, intrusions, and other wrong- 
“ fill or defeafible eflates, where the entry of the 
“ feoffor is lawful j which neither fine, recovery, nor 
“ bargain and fale by deed indented and inroljed, 
“ doth.” 


§ 29. The moil Angular and powerful effect of ft 
feoffment is, that it operates on the poffeflion, with- 
out any regard to the eflate or. interefl of the feoffor ; 
fo that to make a feoffment good and valid, nothing 
is wanting but poffeflion. Thus Littleton fays that if 
a tenant for life, or years, makes a feoffment in fee 
with livery of feiiin, it will give an eflate in fee, and 
operate as a diffeifm of the real owner. 

§ 30. The principles upon which this doctrine is 
founded, are thus explained by Mr. Butler. By the 
old law no perfon who had an eflate of lefs duration 
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and extent than for his own life, or for the life of an- 
other, was confidered as a freeholder ; and none but a 
freeholder was deemed to have pofleflion of the land". 

It is true that ellates were fometimes held for years ; in 
that cafe the pofleflion of the tenant for years was 
confidered to be the pofleflion of the freeholder, but 
Hill the tenant for years held the pofleflion, though he 
held it for the freeholder, and the freeholder by mill- 
ing the termor with it, expofed himfelf to lole it by 
the termor’s negligence or treachery. If the termor 
left the pofleflion vacant, if he permitted hinifelf to 
be difleifed of it, if he undertook to alien it, either 
by a£t in pais , or by matter of record, if he claimed 
the fee, or if he affirmed it to be in a ftranger $ in all 
thefe cafes the freeholder expofed himfelf to the lofs 
of the pofleflion, as much as if they were his own a£ts. 

Thus the termor held the pofleflion, but he was faid 
to hold it nomine alieno , in contradiftin&ion to the 
freeholder himfelf, who was faid to hold it nomine 
froprio. Hence Britton exprefsly defines an ellate of 
freehold to be “ The pofleflion of the foil by the Ch. 5*. 

<( freeholder j” and the author of Doflor and Student g 2 D ? , 

fays, that the pofleflion of the land is called in the 

law of England the ffanktenement or freehold j fo 

nearly fynonymous in thofe days were the words 

pofleflion and freehold. In this manner the pofleflion 

of a termor differed from that of a mere bailiff, who 

had no pofleflion. 

1 S3 1, fame principles obtained refpe&ing the i^ em , 
transfer of the freehold. Nothing farther "was necef- 
fery, than a delivery of the pofleflion, or, as it was 

called 
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Taylor ▼. 
Horde. 


Creates a 

Dlfcontinu- 

ance. 

X Inft. 327 1 . 
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And alfo a 
Forfeiture. 
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Called by the law writers* livery of feihn, the freehold 
could be transferred by no other means. But, here,- 
a difference is to be obferVed, with refpeck to the effeCt 
of the livery of a tenant for years, and the livery of a 
mere bailiff. On account of the foleranity upon 
which the entry of the tenant for years was grounded, 
the connection between him and the reverfioner, and 
his actually holding poffefflon of the land, (though 
he held it for the freeholder),' the livery of the former 
was a transfer of the poffcffion and fee-fimple, but that 
of the latter had no effeCt. Thus, by the old law, on 
the one hand, the freehold could not be transferred 
but by livery of feifin ; on^the other, livery of folia 
could not be made by any perfon who had the poflef- 
fion, without transferring the fee-fimple. 

The do&rine above ftated has been, in fome re- 
fpeCts, denied in a modern cafe ; of which, an account 
will be given in Title 36. Recovery. 

§ 32. A feoffment by a tenant in tail, who is 
a&ually feifed by force of the intail, creates a difeon- 
tinuance of the eftafce tail, by transferring to the feoffee 
not only the poffeflion, but alfo the right of poffeflion, 
fo as to take away the right of entry of the iffue in tail, 
and of the perfons in remainder and reverfion, and to 
chive them to their real a&ion. 

| 33. A feoffment by a particular tenant will create 
a forfeiture of his eftate, becaufe it transfers the fee- 
fimple, and devefts the remainder or reverfion. 

$ 34. A gift 



in 
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§ 34. A gift, donatio , is properly applied to die Of a Gift, 
creation of an eftate tail, as a feoffment is to that of 2 Com. 315. 
an eftate in fee-fimple. It differs in nothing from 2 
feoffment, but in the nature of the eftate palling by 
it, and livery of feilin muft be given, to render it 
effe&ual. 

$ 35. A grant is a conveyance fo far fimilar to a. of a Grant, 
feoffment, that the operative words are dedi et concejfi , 
given and granted. And as a feoffment was the re- 1 inft. 9 «. 
gular mode of conveying corporeal hereditaments, fo, 172 a ' 
a grant was the proper mode of conveying incorporeal 
hereditaments. Hence the expreilien, that advowfons, 
rents, commons, &c. lie in grant. 

5 36. As the objects of a grant are not capable of 
corporeal delivery, it follows, that livery of feilin can- 
not be given upon a grant ; but ftill it was always held, 
that a grant, accompanied with the attornment of the 
tenant, was equally valid with a feoffment and livery 
of feilin. 

§ 37 * Although a feoffment might formerly have 
been made by parol only, yet a grant could not, in 
general, be made without deed ; becaufe, as the pof- 
feflion of thofe things, which were the fubje£t matter 
of a grant, cannot be transferred by livery, there could 
be no other evidence of a grant but the deed. 

§ 38* By the old law, no grant was good without 
the attornment or content of the tenant, but, now, 
the jjaoceffity of attornment is taken away. 


§ 39 * The 
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No technical 
Word* ntccf- 
fary. . 

l In ft. 14.7 a. 


Holmes v. 
Sellers, 3 Lev. 
$05. 


Who may 
convey by 
Grant. 


Perk. f. 65. 


Operation of 
a Grant. 


tmxaXL Deed. Ci.vi. ij9-.4j. 

§ 39. The proper and technical words of a gra&t 
are, dedi i it concept , hath given and granted ; but any 
other vfrords that (hew the intension of the parties,* 
will have the fairte effedfc 

§ 40. A. entered into an article with B., by which 
he agreed, that, in confideration of a certain rent, 
B. fhould have a way for himfelf and his heirs over 
certain lands of A. This was held to be a good grant 
of a right of way* and not merely a covenant for 
enjoyment. • 

§41. Every perfon who has a prefent eftate or in- 
tereft in lands, in remainder or reverfion, may convey 
it away by grant, becaufe eftates in remainder and re- 
verfion confift in right only. So every one may grant 
away any incorporeal hereditament, fuch as an advow- 
fon, a rent, common, £sV. But a bare right or pof- 
Ability cannot be granted. 

§ 4*. A perfon cannot, however, grant or. charge 
that which he hath not; and, therefore, if a man 
grants a rent-charge out of the manor of Dale , when, 
in truth, he hath nothing in the manor, and afterwards 
purchafes it, he ihall hold it difcharged from this 
grant. 

5 43. As to the operation of a grant, k is materi- 
ally different from that of a feoffment, for, we have 
feen, that a feoffment operates immediately on the pof- 
feflian, without any regard to the eftate or iatereft of 
rite feoffor. But a grant only operates on the cftato 

of 
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of the grantor, and will pafs no more than what the 
grantor is by law enabled to convey. This rule, pro** 
bably, arofe From the circumltance, that a grant being 
always made by deed, the eftate of the grantor might 
be known by infpe&ion of the deed ; and, if the eftate 
granted was greater than the eftate which the grantor 
had, it was merely void, and the grant only paffed as 
much as the grantor could really give. 

§44. Lord Chief Baron Gilbert feems to have been Ten. 122. 
of opinion, that the reafon why a grant pafies no more 
than the grantor can lawfully give, is, becaufe it :s a 
fecret conveyance, and therefore ought not to be al- 
lowed to have fo extenfive an operation as a feoffment, 
in which livery of feifin is publicly given. 

§ 45. A grant cannot, in any cafe, operate as a 1 327 b. 

difcontinuance : but this is rather owing to the nature 
of the things which are the fubjeef matter of the grant, 
than to the grant itfelf } for the fubjeft matter of grants 
being rights only, they cannot, from their nature, be 
difeontinued. 

5 46. If, therefore, a tenant in tail of a rent, ad- btt. f. 627.^ 
vowfon, common, or of a remainder or reverfion, ex- * 7 

pe&ant on an eftate of freehold, makes a grant in fee, 
this is no difcontinuance of the eftate tail, for nothing 
pafies bur during the life of the tenant in tail, which 
is not unlawful. 

§ 47. It follows, from the fame principle, that a 1 Inft. 351 i, 
grant can in no inftance operate as a forfeiture : for a 

Voi, IV, I grant 
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grant cannot prejudice the perfon in remainder or re* 
verfion, becaufe, if the grantee ihouid claim a greater 
eftate than the grantor can lawfully give, he could 
make no title to it without the original grant made to 
his grantor ; by which, it mull appear what intereft 
he had, and, confequently, what eftate he could con- 
vey ; and fo the grantee, notwithftanding his grant in 
fee, could claim no greater eftate than his grantor had 
power to make, and, confequently, the perfon in re- 
verfion could not be prejudiced. 
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Of a Leafe. 


jf I . Description of \ 

3. No technical Words necef- 
S«ry. 

5. Mujl haw a certain Begin- 
ning and Continuance 

I o. May determine on Breach of 

a Condition . 

I I • Who may mate Leafes. 

12 . Joint-Tenants , Coparceners y 

and Tenants in common . 

13. Tenants in Tail . 

1 7 . Htfbands feifed J urc Uxor 5s. 

18. Eccleftajlics feifed Jure Ec- 

clefne* 


§ 20* Ctrcumjlances required it* 
theft Leafes . 

41* Tenants for Life . 

44 * Tenants in Dower and by 
the Curtejy . 

45. Tenants for Tears • 

47. Guardians in Socage. 

48. Executors and Adminiftra* 

tors. 

49. Who are incapable of mak- 

ing Leafer . 

50. Infants . 

53. Married Women. 

5 4. Of void and voidable Leafes . 


Se&ion 1. 

A LEASE is a contratt for the poffeflion and profits 
of lands and tenements on the one fide, and a 
recompence of rent or other income on the other, or 
elfe it is a conveyance .of lands and tenements to a 
perfon for life or years, or at will, in confideration of 
a return of rent, or other recompence. 

$ 2. Where a freehold eftate is created by leafe, 
livery of feifin muft be given to the leffee. And where 
the leafe is for a term of years, there mufl be an entry 
by the leffee. 
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§ 3. Lord Coke fays, that the words demife, leafe, 
and to farm let, are the proper technical exprelfions to 
conftitute a leafe. But any other words which fuffi- 
ciently fhew the intention of the parties, that the one 
fhall divefl himfelf of the poUefhon, and the other 
come into it, for a certain time, whether they run in 
the form of a licence, covenant, or agreement, are of 
themfelves fu trident, and will, in conftru&ion of law, 
amount to a leafe, as effectually as if the mod proper 
and pertinent words had been ufed for that purpofe. 

§ 4. On the other hand, although the moft proper 
form of words of leafing are made ufe of, yet, if upon 
the whole deed, there appears no fuch intent, but that 
it is only preparatory and relative to a future leafe to 
be made, the law will rather do violence to the words, 
than break through the intent of the parties, by con- 
ftruing that to be a prefent leafe, which was only in- 
tended by the parties as an article or agreement for a 
leafe. 

§ 5. No leafe is good, unlefs it contains a fufficient 
degree of certainty, as to its beginning, continuance, 
and ending. If a leafe be made to begin from an im- 
poffible date, as from the 30th of February , it will 
take effect from its delivery ; but where the time when 
a leafe is to commence is uncertain, as where a leafe 
was made, habendum from the 20th of November, 
without faying what November , this uncertainty will 
render the leafe void, becaufe it was part of the agree- 
ment, that the leafe fhould commence from the 20th 
of fome November or other $ but it not appearing to 

the 
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the court what November was intended, they cannot 
determine it for the parties, and, therefore, the leafe 
is void. 


§ 6. Lord Coke fays, where a leafe is made, dated 1 Inft. 46 b. 
26th May, to commence from the date, or from the 
day of the date, it fhall begin on the 27th day of May. 

If the leafe be dated the 26th May to hold from the 
making thereof, or from thenceforth, it fhall begin on 
the day on which it is delivered, for the words of 
the indenture are not of any effect till the delivery, 
and thereby from the making, or from thenceforth, 
take their firft effect. But if it be a die confedionis , 
then it fhall begin on the next day after the delivery. 


§ 7. This doctrine has been denied ; and it has 
been held, that the word from, may, in the vulgar 
fenfe, and even in the ftrict propriety of language, 
mean either inclufive or exclufive: and, where the 
leafe can only be fupported by conftruing the word 
from, inclufive, a court ought to give it that fenfe. 


Freeman v. 
Wtft. 2 Wilf # 
K. 165. 


Vide Pugh 
D. of Lted?, 
infra. 


§ 8. As to the continuance of a leafe, it mufl alfo , inft. 4 $b. 
have a degree of certainty : but id certum eji quod cer- 
ium reddi poteji. Therefore a leafe for fo many years 
as y. S. fhall name, is a good leafe for years ; for, 
though it is at prefent uncertain, yet when y. S . hath 
named the years, it is then reduced to a certainty. 

§ 9. If a perfon makes a leafe for fo many years as x Inft. 4; i 
he fhall live, or, if the parfon of D . makes a leafe of 
his glebe, for fo many years as he fhall be parfon there, 

1 3 thefe 
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Title XXXII. Deed. Ch. vii. § 9—1 3. 
thefe leafes are laid to be abfolutely void, on account 
of the uncertainty of their continuance. But it a leafe 
be made for 2 1 years, or any other certain number of 
years, provided the leflee fhali fo long live, or coiV'ims 
parfonof D., it will be good ; for the leafe is origin ily 
confined to a determinate number of years, though it 
may determine fooner, 

§ 10. Although a leafe mud, at its creation, have 
"a precife period fixed beyond which it is not to con- 
tinue, "yet it may determine prior to that period, in 
confequence of a provifo or condition ; and, in all 
modem leafes, there is a provifo, that if the rent is not 
paid, and no fufficient diftrefs is found on the premifes, 
the leflor may re-enter and enjoy the lands, as in hi? 
former eftate. 

§ 11. With refpeft to the perfons who are capable, 
by the common law, of making leafes, it may be laid 
down, that alj thofe who are capable of alienating their 
property, or of entering into contracts refpe&ing it, 
may make leafes, which will endure as long as their 
intereft in the thing leafed, but no longer, 

§ 12. Joint-tenants, coparceners, and tenants in 
common, may either make leafes of their, undivided 
fliares, or elfe may all join in a leafe of the whole to a 
ftranger: and one joint-tenant, or tenant in common, 
may make a leafe of his part to his companion. For 
this only gives him a right of taking the whole profits, 
when, before, he bad but a right to the moiety there-, 

©fj 
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of ; and be may contra# with his companion for that 
purpofe, as well as with a ftranger. 

§ 13. In confequence of the ftatute De Donis Con - Tenants in 
ditionalibus , all leafes made by tenants in tail might 
have been avoided by their ifiue, or by the perfons 
entitled to the remainder or reverfion. But by the 
ftatute 32 Hen, 8. c. 28. f. 1. it is enafted, that all 
leafes made for term of years, or for term of life, by 
any perfon or perfons being of full age having an 
eftate of inheritance either in fee-fimple or in fee-tail, 
ihall be good and effectual in the law againft the le(for3 
and their heirs. 

§ 14. This ftatute does not, however, extend to 1 Inft. 44*5* 
the perfons entitled to the remainder or reverfion ex- 
pectant on the determination of an eftate tail ; fo that, 
where a tenant in tail dies without iffue, no leafe made 
by him, though it be purfuant to this ftatute, will bind 
the remainder-men or reverfipner. 

§ 15. A leafe by tenant in tail, which is warranted * Inft - 333 «* 
by this ftatute, will not create a difcontinuance, be- Vaagt. R. 
caufe an aCt of parliament, to which every man is a 
party, allows of l'uch leafes ; which, if they were tor- 
tious, as all difcontinuances are, parliament would not 
allow : and, therefore, if a warranty is annexed to fuch 
a leafe, it will not make a difcontinuance, for it will 
determine with the leafe. 

5 1 6. But, if a leafe for three lives be not warranted Walter t. 
by the ftatute 32 Hen. 8., it will operate as a difcon- { Ron Ab. 
tipuance $ becaufe it is a greater eftate than the tenant * 33 - 

14 
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in tail can make, and paflfes by livery, which takes th$ 
eftate from the tenant in tail, and turns it into a re- 
verlion in fee, determinable upon three lives. 

§ iy. It is ejna&ed by the fame ftatute, that all leafes 
made for term of years or life, by perfons having an 
eftate of inheritance in right of their wives, or jointly 
with their wives, of any eftate of inheritance made 
before the coverture, or after, {hall be good and ef- 
|e£lual in law againft the leffors, their wives and their 
heirs, provided that the wife be made a party to every 
fuch leafe, and that the leafe be made by indenture in 
the name of the hufband and his wife, and {he do feal 
the fame, and that the rent be referved to the hufband 
and wife, and to the heirs of the wife, according to 
her eftate of inheritance in the fame ; and that the 
hufband {hall not in anywife alien, difeharge, grant, 
or give away the fame rent referved, nor any part 
thereof, longer than during the coverture, except by 
fine levied by the hufband and wife ; but that the 
fame rent fhall remain, after the death of the huf- 
band, to the perfons to whom the lands would have 
gone, if no fuch leafe had been made. 

§ 1 8. By the common law, leafes made by ecclefi- 
aftical perfons, of the lands whereof they were feifed 
in right of their churches, were, in many cafes, not 
binding on their fucceffors, and, therefore, it was en- 
acted by the ftatute 32 Hen . 8. c. 28. that all leafes for 
teim of years or life, by any perfon having an eftate 
pf inheritance in right of their churches, fhall be goo4 
and effe&yal againft thf leffors and their fucceffors. 

| i£. Therf 
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§ 19. There are feveral other ftatutes, by which all 
alienations by ecclefiaftical perfons of thofe lands, te- 
nements, and hereditaments, whereof they are feifed 
in right of their churches, are declared void, except 
leafes for 21 years or three lives, which are called the 
d'tfabling Statutes . 

§ 20. The circumftances required by the 'ftatute 
32 Hen. 8. and the fubfequent ftatutes, to render leafes 
made by tenants in tail, hufoands feifed in right of their 
wives, and ecclefiaftical perfons, valid and binding on 
their heirs and fucceffors, are chiefly thefe. 

§21. 1 ft. All fuch leafes muft be by deed indented, 
and not by deed poll, or by parol. But if the deed 
be indented, whether it begins with the words this in- 
denture or not, is not material : and, on the other 
hand, if it be not indented, the calling it an indenture 
will not make it fo. 

§ 22. 2d, All fuch leafes muft be made to begin 
from the day of the making thereof, or from the 
making thereof. 

§ 23. 3d, If there be an old leafe in being, it muft 
he furrendered or ended within one year next after the 
making the new leafe j and fuch furrender muft be ab- 
folute, and not conditional ; for then the intention of 
the ftatute might eafily be evaded by fettmg up fuch 
old leafe again, upon breach of the condition. 

S 24? A furrender upon condition, that the leffor 
fhould make a ne^r leaf? within a week after, has been 
fo he gopd. 


12t 

t Eliz. c. 19. 
13 Eliz. c. to. 
1 Jac. l. c. 3* 
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I Inft. 44 a. 


1 Inft. 44. h. 


Idem. 
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§ 25. The leffor of the plaintiff being a prebendary 
of Sarum, brought an ejeftment to avoid a leafe 
made by his predeceffor, as not being conformable to 
the provifo in the ftatute 32 Hen. 8. becaufe the fur- 
render of the former leafe was with a condition that' 
if the then prebendary did not within a week after, 
grant a new leafe for three lives, the furrender fliould 
be void; whereby, as it was contended for the plaintiff, 
the old term was not abfolutely gone, but the leffee 
referved a power of fetting it up again. The court 
after two arguments gave judgment for the defendant, 
this being within the intent of the ftatute, which was, 
that there fliould not be two long leafes ftanding out 
agajnft the fucceffor. Here the new leafe was made 
within the week, and from thence it became an abfolute 
furrender both in deed and in law. And the whole 
was out of the leffee without farther aft to be done by 
him. In the provifo in the ftatute there was the word 
ended, as well as furrendered ; and could any one fay 
the firft leafe was not at an end ? This was no more 
than a reafonable caution in the firft leffee, to keep 
fome hold of his old eftate, till a new title was made 
to him. 

§ 26. A furrender in law by the taking of a new 
leafe, either to begin prefently, or on a day to come, 
feems a good furrender within thefe ftatutes ; for by 
taking fuch new leafe, though it be to commence at a 
future day, the firft leafe is prefently furrendered and 
gone, and fliall not continue good till the day on 
which the fecond leafe is to commence ; but by accep- 
tance of fuch fecond leafe, the firft is immediately 

determined, 
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determined, becaufe both leafes cannot exift together, 
and the firft cannot be diffolved or furrendered in 
part, and therefore muft be furrendered for tlje 
whole, 

§ 27. The ftatute 13 Eliz. c. 11. ena£ts, that all 
leafes to be made by any ecclefiaftical, fpiritual, or 
collegiate perfons, or others, within the 13 Eliz. c. 10. 
of any lands, life, whereof any former leafe for years 
is in being, and not to be expired, furrendered, or 
ended, within three years next after the making of 
any fuch new leafe, fhall be void, and of no effect. 

§ 28. 4th, The duration of all leafes made under 1 inft. 44 1. 
thefe ftatutes muft not exceed twenty-one years or 
three lives. But leafes for fewer years or lives are 
good, the intention of thefe ftatutes being only to 
abridge the power of making long and unreafonable 
leafes, by reducing them to a determinate number of 
years or lives, which they fhould not exceed : but 
might be made as much under as the party pleafed. 

§ 29.. If a bifliop makes a leafe for four lives, and IO R ep . 62 a. 
one of them dies in the life of the bilhop, fo that at 
his death there are but three lives in being, yet the 
leafe will be void againft his fucceffor, for as it was 
originally void by 1 Eliz, no fubfequent event can 
make it good. 

§ 3°. If a leafe be made to A. for the lives of B. Baugh v. 

C. and D. it is a good leafe to one for the lives of 
« Cro. J«L ^o« 

three other perfons, and a leafe to three for their lives 
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is all one within the intent of theft: ftatutes: for hi 
both cafes three lives are the meafure of the eftatC 
created, which is all the ftatutes require. 

8 Rep. 69 l. § 31. It appears to be underftood that a leafe for 
fixty years, if three lives (hall fo long live, is good 
within the ftatute 32 Hen. 8., for in Whitlock * s cafe it 
was laid down, that if a man has power to make 
leafes abfolutely or generally, as the feveral perfons 
comprifed in the ftatute 32 Hen. 8. have, and a provifo 
or reftraint comes after, as in that a&, that fuch 
leafes fliall not exceed twenty.one years, or three lives, 
there a leafe for ninety-nine years determinable on 
two or three lives was good, within the firft part of 
the a&, and not made void by the laft part thereof, 
becaufe it does not exceed the three lives thereby 
allowed, though it be not diredtly for three lives. 
But a leafe for ninety-nine years determinable on 
three lives could not be fupported under the difabling 
ftatutes of 1 Eliz. and 13 E/iz. for the firft part of 
thefe a£ts makes void all eftates, gifts, grants, &V. 
and the laft part only faves leafes for twenty-one years 
or three lives, fo that a leafe of this kind being void 
by the firft part of thefe ftatutes, and not within the 
faving of the laft part, being neither for twenty- one 
years, nor three lives, fhall not bind the fucceflor. 
There is a quere added to this paffage in Bacon* 4 
Abridgement . 

1 Inff. 44 6 . § 3 2. 5th, All leafes under thefe ftatutes muft be of 

lands, tenements, or hereditaments, whereto refort 
may be had for the rent referved thereout by diftrefs. 

For 
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For otherwife the heirs or fucceflbrs of the leflors 
would be without any remedy for the recovery of the 
rent: and therefore thefe ftalutes do not extend <0 
things lying in grant, as advowfons, &c. whereout a 
rent cannot be referved. 

§ 33. It has however been enaCted by a modem 
flatute, 5 Geo. 3. c. 1 7., that leafes of tithes or other 
incorporeal hereditaments alone, may be granted by 
any bilhop or eleemofynary corporation, and the fuc- 
ceflbrs fliall be entitled to recover the rent, by an 
action of debt, which in cafe of a freehold leafe they <pj t 2 g u 
could not have brought by the common law. f* » 7 * 

§ 34. 6th, There is a provifo in the flatute 32 Hen. 8. 
that it fhall not extend, “ to any leafe of any manors, 

“ lands, tenements, or hereditaments, which have 
“ not moll commonly been letten to farm, or oc« 

“ cupied by the farmers thereof, by the fpace of 
“ twenty years next before fuch leafe thereof made.*’ 

§ 35. The intention of this claufe was to prevent 
the perfons enabled by the flatute to demife, from 
making leafes of their manfion houfes and demesnes, 
fo as to bind their heirs or fucceflbrs j as that cir-» 
cumllance would have produced a great decay of 
hofpitality. 

§ 36. Various opinions have been held upon the 
conftru&ion of this claufe. The better of them feems Bac. Ab. Tit. 
to be that it coniills of two parts in the disjunctive, Leafe 
and if either of them be obferved it is fufficient to 

fupport 
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fupport the leafe. The firft is — “ which have tlot 
“ moft commonly been Ietten,” which is general* 
The other is, “ or occupied by the farmers thereof 
“ by the fpace of twenty years, &c.” and that the 
moft natural and genuine meaning of the word is, 
that the lands to be leafed muft either be fuch as have 
been moft commonly Ietten, that is, fuch as are not 
reputed part of the demefnes, or fuch as have been 
occupied by the farmers thereof by the fpace of twenty 
years. 


§ 37. If lands have been let or occupied for eleven 
years or more, at one or feveral times within the 
twenty years next before a leafe for twenty-one years 
or three lives, it will be fufficient. And a demife by 
copy of court roll will be confidered as a fufficient 
letting to farm, within the ftatute. 

§ 38. 7th, The ftatute 32 Hen. 8. further provides 
“ that upon every fuch leafe there be referved yearly 
“ during the fame leafe, due and payable to the leffors, 
“ their heirs and fucceffors, to whom the fame lands 
“ fhould have come after the death of the leffors, if 
* 4 no leafe had been thereof made, and to whom the 
“ reverfion thereof Ihould appertain, according to 
“ their eftates and interefts, fo much yearly farm or 
** rent, or more, as hath been moft accuftomably 
“ yielden or paid for the manors, &c. fo to be Ietten, 
4< within twenty years next before fuch leafe thereof 
“ made.” 


S 39 * It 



.137 


Title XXXII. Deed. Ch. vii. § 39 — 41. 

§ 39. It Teems not to be yet fully fettled whether a 
tenant in tail, or a bifliop, may make a leafe of part 
of lands which have been ufually let for a certain 
rent, referring a rent pro rata. For it is faid that if 
bifhops, &c. have the power of dividing their farms, 
and leafing them out in fmaller parcels, the whole 
eftate is no longer anfwerable for the whole rent. 
The fecurity is leffened by fuch a divifion, and there 
may poffibly be an entire deficiency of remedy for 
portions of the rent. But the better opinion appears 
to be that fuch leafes are good, becaufe the ancient 
rent is in fa£t referved, and otherwife perhaps they 
could not leafe at all, if they had not a power of 
dividing the great farms*. 

§ 40. 8th, The laft rule to be obferved in refpeft to 
leafes under this ftatute, is, that they mull not be 
made without impeachment of wafte : for if, as the 
preamble fpeaks, long and unreafonable leafes are the 
chief caufe of dilapidations, and of the decay of 
hofpitality; much more would they be fo, if they 
were made difpunifhable for wafte. 

§ 41. Tenants for life cannot make leafes to con- 
tinue longer than for their own lives ; and Lord Coke 
fays, that where A. leffee for the life of B. makes a 
leafe for years by deed indented, and after purchafes 
the reverfion in fee ; B. dieth, A. fiiall avoid his own 


* There is a private a£t of parliament. 35 Geo. 3. c. 109. to 
enable the bifhop of Ely, and hia fucctflors, to grant by feveral 
leafes an eftate in the ifle of Ely, then held under one leafe. 

leafe* 


Tenants for 
Life. 

I Inft. 47 4 . 
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leafe, for he may confefs and avoid the leafe which 
took effe& in point of intereft, and determined by die 
death of But if A. had nothing in the land* mid, 
made a leafe for years by deed indented, and after 
purchafe the land, the leffor is as well concluded as the 
Idfee to fay that the leffor had nothing in the land, 
and here it worketh only upon the conclufion, and 
the leffor cannot confefs and avoid, as he might in the 
other cafe* 


l Tnft. 45 a. ’ 

Trcport’i 

Cafe, 

6 Kep. 14 1. 


§ 44. Where the perfon in remainder or reverfion 
joins with the tenant for life in making a leafe, it is 
good, and is confidered during the life of the tenant 
for life as his leafe, and the confirmation of the re- 
mainder man or reverfioner. And after the death of 
the tenant for life, it is confidered as the leafe of the 
remainder man or reverfioner, and the confirmation 
of the tenant for life. 


Ludfbrd v. 
Barber, 
i Term R. 
86 . 


§ 43. It was refolved in a modern cafe that a leafe 
executed by a tenant for life, in which the reverfioner 
who was then under age was named as a party, but 
did not execute it, was void on the death of the 
tenant for life ; and that an execution of the leafe by 
the reverfioner, two years after the death of the tenant 
for life, did not make it good. 


Tenants in § 44* Where tenant in dower or by the curtefy 
the'curtcfy by ma ^ es a ^ ea ^ e f° r y car s> and dies, it is abfolutely de- 
termined ; for though their eftate is qtlodammodo a 
continuance of the eftate of hufband or wife, yet it 
is a continuance of it only for life y and they have no 

power 
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power to contra& for, or intermeddle with the inhe- 
ritance, and confequently their leafes or charges fall 
off with the eftate out of which they were derived. 

§ 45. As leflees for years may affign or grant over Tenants for 
their whole intereft, fo they may grant it for any Ycars * 
fewer number of years than thofe for which they hold 
it j and fuch derivative leflees are compellable to pay 
rent, and perform covenants according to the terms 
agreed upon in fuch derivative leafes. 

§ 4 6. By the ftatute 4 Geo . 2. c. 28. f. 6 . reciting 
that leafes for lives or years could not be renewed 
without a furrender of all the under-leafes derived out 
of the fame ; it was enacted, that all future renewals 
of leafes for lives or years fhould be deemed good 
and valid, without the furrender of any derivative 
leafes. 

§ 47. A guardian in focage may make leafes for Guardians in 
years in his own name, and the leflee may maintain ^ 

ejectment thereupon, for fuch a guardian is quafi 41. 
dominus pro tempore. And a teftamentary guardian or 
one appointed purfuant to the ftatute 12 Geo. 2. c. 24. 
i« the lame in office and intereft with a guardian in 
focage. 

§ 48. Executors or adminjftrators, as they may Executors 
may difpofe abfolutely of terms for years veiled in 
them in right of their teftators or inteftates, ip may 
they leafe the fame for any fewer number of years, 

Vo l. IV. K and 
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and the rent referred on fuch leafes will be afiets in 
their hands, and go in a courfe of adminiftration. 

§ 49. All perfons incapable of binding themfelves 
by contraSs, fuch as idiots, lunaticks, &c. are of 
courfe incapable of making leafes. 

$ 50. An infant cannot make a leafe of his lands, 
tinlefs fuch leafe be evidently beneficial to him. And 
where no rent is referved, it has been held by fome to 
be ipfo fafto void ; while others only look on it as 
voidable. It appears however to be fettled, that if an 
infant makes a leafe for years, he cannot plead non ejl 
faflum, but mult avoid it by pleading the fpecial 
matter of his infancy ; which feems to favour the 
opinion of thofe who hold that the leafe is not abfo- 
lutely void. 

§ 51. If an infant makes a leafe referving rent, it is 
prima facie good, becaufe it is prefumed to be for his 
benefit. But fuch leafe is voidable by the infant, when 
he comes of age, or by his heir, if he dies under 
age. 

$ 52. If a cafe of this kind were now toarife, the 
principle upon which its validity would depend, would 
be whether it was beneficial or not to the infant : as 
Lord Mamfcld has obferved, that very prejudicial 
leafes may be mad! though a nominal rent be re*, 
ferved and there may be mod beneficial confident 
dons for a leafe, though no rent be referved; and that 


an 
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an Infant may make a leafe 'without 'rent, for the 
pUrpofe of trying his title. 

> 1 53, Married women being. dtfabled by the com- 
mon law, from making any difpoiition of their 
pofiefiions, cannot make leafes, and therefore the 
ftatute 3a Hen 8. enables hufbands feifed in right of 
their wives to leafe their lands, but if the drcum- 
ftances required by that ftatute are not obferved, fuch 
leafes are not binding on wives furviving their huf- 
bands* And if the wives die in the lifetime of their 
hufbands, their heirs may avoid them. 

§ 54. There ate many cafes in which leafes made 
by perfons having only a particular eftate in the lands 
leafed become abfolutely void, by the death of the 
leffor, and others where they are only voidable, by 
the perfons in remainder or reverfion. 

This diftin&ion is frequently material, for where 
a leafe becomes abfolutely void by the death of the 
lelfor, no acceptance of rent, or any other aft by the 
perfon in remainder or reverfion will make it good : 
whereas if a leafe be voidable only, acceptance of rent 
will operate as a confirmation of it. 

§ 55» All leafes made by tenants in tail, which are 
apt warranted by the ftatute 32 Hen . 8. are voidable 
by the iffue in tail. But if fuch iffue accept of rent 
or fealty from the leffee, after the death of their 
anceft'or, or bring an action for recovery of the rent, 
or jfcr wafte, thefe a&s will operate as a confirmation 
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of the leaTe^ and the iffue can never afterwards iroid 
it during their life. 

5 56. With refpeft to leafes made by tenants 
in tail, in purfuance of the llatute 31 Hen. 8. al- 
though they are binding on the iflue in tail, yet upon 
the death of the leflor without iflue they are abfo- 
lutely deterniined ; and therefore void as againfl the 
perfons in remainder and reverfion ; fo that no ac- 
ceptance of rent by them, will operate as a confirma- 
tion of fuch leafes. 

§ 57. Leafes made by hufband and wife, of the 
wife’s eflate, though not conformable to the ftatute 
32 Hen. 8. are only voidable as to the wife, and 
therefore acceptance of rent after her hufband’s 
death, will operate as a confirmation of fuch leafes. 

§ 58. It is faid in Bacon's Abridgement to be clearly 
agreed, that if a hufband feifed of lands in right of 
his wife, make a leafe thereof, it is only voidable by 
the wife after her hufband’s death, and not void. 
But fome doubts are raifed refpe&ing this do&rine 
by Mr. Serjeant Williams in his notes on Saunders*. 

§ 59. All leafes made by tenants for life, become 
ibfolutely void by their death ; fo that no acceptance 
of rent, or other a£t, by the perfons entitled to the 


* With rcfpe& to the cafes in which leafes by *cdefi;»ftical 
perfons are void, or only voidable, vide Bae. At. Tit. Leafe 
(H.) 

remainder 
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remainder or reverfion, will operate as a confirmation 
of them. 

§ 60. Tenant for life made a leafe for 21 years, and 
died before the expiration of the term. The remain- 
der-man fuffered the tenant to remain in pofiefiion four 
or five years, received rent regularly during that time, 
and then gave him notice to quit, and brought his 
ejectment. The queftion was, whether this accept- 
ance of rent by the remainder-man amounted to a con- 
firmation of the leafe, or whether, the leafe being void, 
it was incapable of confirmation. 

Lord Mansjield . — This is a void leafe, and not void- 
able only ; but if it were merely voidable, the accept- 
ance of rent alone, unaccompanied with any other cir- 
cumftances, is not a fufficient confirmation. It cannot 
be a confirmation, unlefs done with a knowledge of 
the title at the time, or unlefs the remainder-man lies 
by and fuffers the tenant to lay out his money in im- 
provements, in confidence of continuing tenant. But 
here, it is a void leafe ; and, in general, a void leafe 
is incapable of confirmation. 

5 61. In a fubfequent cafe; Lord Mansjield faid, 
that a leafe which was void againil a remainder-man, 
could not be fet up by his acceptance of rent, and fuf- 
fering the tenant to make improvements, after his in- 
tereil veiled in pofiefiion. 

§ 62. Sir Michael Newton being tenant for life, re- 
mainder to truflees to fupport contingent remainders, 

K 3 remainder 


Jenk r ns v. 
Church, 
Cowp, 482. 


Doe v. But- 
cher, Doug. 
50. 
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remainder to his flrft and other fons in tail, remainder 
to the leffor of the plaintiff for life ; Sir MicbaeT 'New* 
ton demifed the premifes for 99 years, if two perfons 
fliould fo long live. Sir M. N. died without iffue, and 
the remainder-man received rent for feveral years from 
the leffee, and alfo heriots ; and the leffee laid out 
confiderable fums of money, after the death of the 
leffor, in improving die lands. 

Lord Mansfield faid, there did not appear to have 
been any intention, either to confirm the old leafe, or 
to grant a new one, both the leffor of the plaintiff and 
the defendant had proceeded under a mi flake, and 
had fuppofed the original leafe to be good. 

Goodright y. 

Humphry s. Judgment that the leafe was not confirmed. 

cited, Doug. 

$2 n. 

§ 63. The Court of Chancery has, however, held, 
that where a remainder-man accepted rent, and fuffered 
the tenant to make improvements, knowing the defeat 
in the leafe, he fhould execute a new leafe to the 
tenant. 

Stile# v. Cow- S 64. A tenant for life made a leafe of a houfe 

69a 3 AtJt ’ (under a power) for 61 years. The leffee affigned 
over the premifes to one Stiles, who rebuilt the houfe. 
Upon the death of the tenant for life, the remainder* 
man accepted rent during fix years from the tenant, 
and, during that pine, the tenant built new offices. 

The remainder-man afterwards bfought an eje&ment 
againft the tenant, and recovered the poffeffion at law, 

the 
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the leafe not being made according to the directions in 
the power. 

/ 

■ , 0 

The tenant tiled a bill in Chancery for an injunction 
to (lay the defendant’s proceedings at law, and to be 
quieted in the pofieifion of the houfe. 

Lord Hardwicke. — “ Though the acceptance of 
“ rent under a leafe by iffue in tail will bind them, 
c< where they claim per formam don't from the lellor, 

“ yet this alone will not bind the remainder-man in 
“ tail, who claims the leafehold cftat;e by purchafe : 

<c but is a circumftance, however, in favour of tho 
t( leflee. And when the remainder-man lies by, and 
“ fuffers the leflee or aflignee to rebuild, and does 
“ not, by his anfwer, deny that he had notice of it, 
all thefe circumftances together, will bind him from 
“ controverting the leafe afterwards.” 


It was decreed, that the defendant ihould execute 
a new leafe to the plaintiff. 


$ 65. Where there is a provifo infer ted in a leafe, , j nft 2 i$a. 
tftat upon nonpayment of the rent referved, on a cer- 3 Re P- S 6 S «• 
tain day, the leafe (hall become abfolutely void ; and 
the rent is not paid on the day appointed for that pur- 
pofe in the leafe, no acceptance of rent after will 
operate as a confirmation of the leafe. 


S 66. King Philip and Queen Mary demifed the Finch v. 

feat of the priory of Raven/ion, com. Bucks, to 

2". Throckmorton) for 70 years, rendering rent; with EKz.221. 

v Poph. R. 25. 

K 4 a pro- r 
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a provifo, that upQn nonpayment within 40 days after 
the day of payment, the leafe fhould ceafe and be 
void. The rent was not paid within 40 days after 
Mich. 9 Eliz . ; but, afterwards, the queen*s receiver 
accepted it, and made an acquittance, as if it had been 
paid at the day, and received the rent regularly after- 
wards until 30 Eliz., when the queen granted the 
land to Sir Thomas Heneage. The nonpayment of the 
rent in 9 Eliz. within the 40 days was found by office, 
upon which Sir T. Heneage entered. The cafe was 
argued feveral times in the Exchequer, and all the 
Barons agreed, iff, That the leafe became void im- 
mediately upon the nonpayment of the rent, for the 
words were, that, upon nonpayment, the leafe fhould 
ceafe and be void ; fo that the land was difcharged of 
the contract, and the patentee was no longer a termor, 
nor, as Manwood faid, a tenant at will or at fufferance. 
2d, That the acceptance of rent afterwards could not 

Poph. R. 53. make a void leafe good. A writ of error was brought 
before the Lord Keeper of the Great Seal, and the 
Lord Treafurer, where the judgment was affirmed ; 
and that upon this reafon, for the provifo fhall be taken 
to be a limitation to determine the eflate, and not a 
condition to undo the eftate, which cannot be defeated 
in cafe of a condition, but by entry. 

1 Inft. ml. § 67. But where the provifo is, that upon nonpay- 
ment of the rent, &c. the leffor fhall re-enter, there, 
if the leffor accepts rent, after the breach of. the con- 
dition, he cannot afterwards take advantage of it, un- 
lefs he was ignorant of fuch breach ; in which cafe, 

acceptance 
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acceptance of rent will not bar Him from entering and 
avoiding the leafe. 

S 68. John Pennant made a, leafe for tenyears, re- 
Terving rent, in which was a condition, that if the leflee 
aliened the lands without the aflent of the leflor, it 
fhould be lawful for the leflor or his heirs to re-enter. 
The lelfee aliened without licence, for which the leflor 
entered. The leflee faid, that before the re-entry, 
.the leflor accepted rent which became due after the 
alienation ; to which, the leflor replied, that, before 
the receipt of the rent, he had no notice of the alien- 
ation. 

It was adjudged for the plaintiff. 

§ 69. But where the leflor has notice of the breach 
of a condition, and afterwards accepts of r nt, it will 
operate as a waiver of the forfeiture, and a confirma- 
tion of the leafe. 

§ 70. In a leafe for twenty-one years, there was a 
covenant that the leflee fhould not underlet, aflign, 
or transfer the premifes, without the aflent of the 
leflor ; with a power of re-entry in cafe the leflee did 
not obferve the covenants. The leflee underlet part 
of the premifes, but with the knowledge of the 
leflor, who accepted rent accrued after fuch under- 
letting. 

Lord Mansfield .— This cafe is extremely clear ; 
5* to conftrue this acceptance of rent due fmee the 

“ condition, 


*3* 


Pennant’s 
Cafe, 3 Rep, 
64. 


Ooodr»Cfht 
▼ Davids, 
Cowp. 603. 
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* condition broken, a waiver of the forfeiture, is to 
<c conftrue it according to the intention of the parties. 
M Upon the breach of the condition, the landlord 
M had a right to enter ; he had full notice of the 
“ breach, and does not take advantage of it, but 
u accepts rent fubfequently accrued $ that ihews he 
“ meant the leafe ihould continue. Cafes of for* 
“ feiture are not favoured in law ; and where the for* 
* feiture it once waived* the court will not affift it. 


tehle 
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Section i 9 

A N exchange is a mutual grant of equal interefts, OF an Ex, 
the one in confederation of the other. This chan £ c * 
mode of conveyance ws^s formerly much in ufe, as 
appears from the many deeds of exchange which Mr, 

Madox has inferted in his Forniulare . 


s 2. Lord Coke fays, there are five circumftances 
neceflary to the validity of an* exchange ; lft. The 
eilates given mud be equal in quantity of intereft, 
though not in value as fee fimple, for fee fimple; 
an edate for Ufe, for an edate for life, &c. 2d, The 
word exchange, excambium , mud be ufed, as it cannot 
be fupplied by any other word, or by any circumlo- 
cution. 3d, There mud be an execution of the ex- 
change by entry or claim, in the lifetime of the 

parties^ 



> 4 ° 


i Tnft. 50 b. 


Lit. f. 62. 


Implies a 

Warranty. 

Bullard’s 

Cate, 

4 Rep. 121. 
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parties, for by the exchange they have no freehold in 
deed or in law in them until it is executed by entry; 
and therefore if one of them dies before entry, the 
exchange is void : for the heir cannot enter and take 
it as a purchafer, becaufe he is named only to take by 
way of limitation of eftate in courfe of # defcent. 
4th, If the things exchanged lay in grant, it mull have 
been by deed. And now by the flatute 29 Cha. 2. c. 3. 
< writing is neceflary, if the exchange is of freeholds, 
or of terms for years, being more than three years. 
5th, If the lands exchanged lay in feveral counties there 
mud have been a deed indented. 

§ 3. An exchange is one of thofe conveyances to 
the completion of which livery of feifin is not necef- 
fary ; for the entry of each upon the land acquired 
by the exchange is fufficient evidence of the alteration 
of poffeflxon. 

5 4. * It was refolved in 1 Jac. 1 ft. That in every 
exchange the word excambium implies in itfelf tacit e a 
condition, and alfo a warranty, the one to give re;- 

0 

entry, and the other voucher and recompence, and 
all in refpeft of the reciprocal confideration, the one 
land being given in exchange for the other. But it is 
a fpecial warranty j for upon the voucher by force of 
it, he fhall not recover other land in value, but that 
only whioh was by him given in exchange. For inaf- 

* If an exchange be made by leafe and releafe, this inconve- 
nience is prevented as the ftatute of ufes executes the pofleflion 
without entry, and all incidents annexed to an exchange at common 
law will be preferved. 

much 
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much as the mutual confederation is the caufe of the 
warranty, it fhali therefore extend only to land reci- 
procally given, and not to other land j and this war- 
ranty runs only in privity,* for none (hall vouch by 
force of it, but the parties to the exchange, or their 
heirs, and no ailignee. 

2d, That if A. gives in exchange three acres to B. 
for other three acres, and afterwards one acre is evicted 
from B. t in that cafe, the whole exchange is defeated, 
and B. may enter into all his land : for, although the 
exchange had been good if A. had given but two acres, 
or but one acre, or lefs, yet, forafmuch as all the three 
acres were given in exchange for the others, and the 
condition which was implied in the exchange was 
entire, upon the evi&ion of one acre, the condition, 
in law, was broken, and therefore entry given into 
the whole. 

3d, That as, when the whole eftate in part was 
evicted the exchange was defeated ; fo, when an eftate 
of freehold for life, which was but parcel of the eftate, 
was evicted, the exchange was defeated. 

5 5. Littleton ipeaks of an exchange as of a tranfac- 
tion between two ; and Mr. Hargrave obferves, that, 
in a late cafe, it was held, that an exchange, in the 
ft rift legal fenife of the word, could hot be between 
three, the principle of it not being applicable to more 
than two diftinft contra&ing parties, for want of the 
Uiutuality and reciprocity on which its operation fo 
entirely depends. For, firft, the conftderation of an 
7 exchange. 


Can only be 
between two 
Parties, 
z Inft. 50 &• 
n. 1. 

3 Wilf, R. 
489. 
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exchange, and the impHed warranty incident to it, it 
the receiving fomething with warranty from the fame 
perfon, to, whom fomething with warranty is given f 
but if there could be three!* diftinft parties, each would 
give to one, and receive from another. Secondly, the 
implied condition of re-entry is, that the re-entry may 
be made on him whofe title fails ; but if there could 
be three parties to an exchange, then each perfon 
would be liable to re-entry for theTault of another’s 
title, as well as of his own. 

i Inft. 51 a. $ 6* ® ut although there cannot be more than two 
*• ** diftindt parties to an exchange, yet there may be more 

than two perfons. Thus, Lord Coke fays, that an ex* 
change between two joint-tenants and two tenants in 
Common is good ; for, although four perfons are 
named, yet they conftitute only two diftind parties : 
in point of intereft, the two joint-tenants are the con- 
veying parties on the one fide, and the two tenants in 
common on the other ; and, confequently, there is the 
fame reciprocity, as if the tranfa&ion was between two 
perfons only. The fame obfervation applies to any 
number of perfons, if fo conjoined in the mutuality 
of giving and receiving in exchange, as to make only 
two diftin& relative parties. 

Who may* § ?• All perfons capable of conveying away 
exchange. their lands, may, of courfe, exchange them for 
others ; and if an infant exchanges lands, and en* 

1 Inft. 51 b. ters on thofe acquired by the exchange, and con- 
tinues to hold them after he attains his foil age, the 
exchange is become^ perfect, for it was not originally 

void. 
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Void, becaufe die entry was equivalent to livery, and 
alfo in reaped of the recompence, bat only voidable* 

$ 8. A partition is a deed by which two or more 
joint-tenants, coparceners, or tenants in common, di- 
vide the lands fo held among them into leparate and 
feveral parts, each taking a diflindfc part in feveralty. 
Here, as in fome inftances, there is a unity of intereft, 
ind, in all, a unity of poffeffion, it is neceflary that 
they Ihould all mutually convey s(!nd aflure to each 
other, the feveral eftates which they are to take in 
feveralty under the partition. 

$ 9. By the common law, coparceners being com- 
pellable to make partition, might have made it by parol 
only, but joint-tenants, and tenants in common, mull 
have done it by deed ; and, in both cafes, the con- 
veyances muft have been perfected by livery of feiiin. 
But the ftatute of frauds has now aboliihed this diftinc- 
tion, and made a deed equally neceflary in all cafes. 

$ to. Every partition implies, and has annexed to 
it, a warranty in law ; and, in all modem deeds of 
partition, there are mutual covenants for the title* 

$ 1 1 . By the common law, where a man had the 
aftual pofleflion and right of property in la nd s, 
he could only convey them by feoffment, with 
livery of feifin ; but, as it frequently happened, that 
the actual poffeffion was in one perfon, and the 
right of pofleflion or right of property in another, 
ia cafe die perfon who had the right of pofleflion 
or right of property was willing to convey thofe 


«4J 
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titioo. 


Vide Tit. 19. 
f. 31. 
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rights to the perfon who had the actual pofleffion, it, 
was done by a difcharge of his right to the perfon in 
pofleffion ; which fpecies of conveyance acquired the 
name of a releafe. A feoffment would, in fucii a cafe, 
have been ufelefs, becaufe'it could not transfer the 
pofleffion, as the perfon was in pofleffion already. 


Giib. Ten. yj* 


Tit. 2o # c. x. 

£4. 


§ 12. A releafe is, therefore, a conveyance of a 
right, to a perfon in pofleffion. Thus, where a man 
was difleifed, the diffeifor acquired the pofleffion, and 
the right of pofleffion and property remained in the 
difieifee. Now, if the diffeifee agreed to transfer his 
rights to the diffeifor, the proper mode of carrying 
fuch an agreement into execution was, by a releafe ; 
for the diffeifor being already in pofleffion, it would 
have been ufelefs to have made him a feoffment. 


Word*™* S *3* The operative words of a releafe are, remi/iffe 

\ loft. 264 b. relaxajfe et quiet um clamajfe : remife, releafe, and for 
ever quit claim. Befides which, there are other 
words, fuch as renuntiare , acquietare . And, where 

a leflbr granted to a leflee for life, that he fhould be 
difeharged of the rent, this was held to amount to a 
releafe. 

Lit. f. 508. § 1 4. Littleton fays, that a releafe of all demands is 

s loft. 29 1 b. t j ie keft and ftrongeft releafe : and Lord Coke obferves, 
that the word demand is the ftrongeft word in the law, 
except the word daim ; and tliat a releafe of all de- 
mands difeharges all forts of a&ions, rights, and titles, 
conditions, before and after breach, executions, ap- 
peals, rents of all kinds, covenants, contra&s, recog- 
nizances, flatutes, &c, 

§ 1 5. Releafe*. 
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5 15. Releafes of land, in refpeft to their operas 
tion, ate divided into four forts, iff, Releafes that 
enure by way of mitter L* EJlate . «d, Releafes that 

enure by way of mitter Le Droit. 3d, Releafes that 
enure by enlargement. And, 4th, Releafes that enure 
by extinguifhment. v 

5 i 6 . When two or more perfons become feifed of 
the fame eftate by a joint title, either by contract or 
defeent, as joint-tenants, or coparceners, and one of 
them releafes his right to the other, fuch releafe is faid 
to enure by way of mitter U EJlate. For where two 
feveral perfons come in by the fame feudal contract, 
one of them may difeharge to the other the benefit of 
fuch contract, by a releafe ; becaufe no notoriety is 
needful, for there was a fufficient notoriety in the prior 
feudal contract. Thus, two coparceners come into 
one entire feud, defeending fi om their anceftor, and, 
therefore, they may releafe privately to each other, 
becaufe they take by the former defeent, which efta- 
blifhed them in poffeffion, without any notoriety. But 
fince coparceners do alfo tranfmit diftinft eflates to 
their children, they may alfo pafs their ellates by dif- 
tin& feoffments. 

5 17* As to joint-tenants, they can only pifs their 
eftates to one another by releafe, for they all come ill 
by the firft feudal contract ; and, therefore, a fecond 
feoffment cannot give any farther title or notoriety, 
becaufe every perfon is fuppofed to be in by his elder 
title, which, in the cafe of joint-tenants, is the ori- 
Vol. IV. L ginal 
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ginal feoffment, fo that a fecond feoffment would be 
ufelefs. 

§ 18. In confequence of this privity, which muff ne- 
•ceffarily exift in releafes that enure by way of mitter 
UEJiate , a fee will pafs by fuch a releafe without any 
words of limitation ; for the parties are not in by the 
releafe, but by the original feudal contra&, which 
palled an inheritance, and the releafe only difeharges 
the pretenfions of one of them ; fo that, where one 
joinMenant or coparcener releafes to the other, the 
releafee is in by the original conveyance, and fuch rc- 
leafe is not confidered as an alienation, nor does it 
make a degree. 

§ 19. One tenant in common cannot releafe to his 
companion, becaufe they have diftinft freeholds, but 
they muff pafs their eftates by feoffment and livery of 
feifin ; for, as they were created by different a£ts, and 
different liveries, they muff alfo pafs to each other by 
diftintt liveries. 

§ 20. Releafes are faid to enure by way of mitter 
Le Droit , where a perfon who has been difleifed re- 
leafes to the diffeifor, or to the heir or feoffee of the 
difleifor, who, being in pofleffion, is therefore capable 
of taking a releafe of the right. And as, in cafes of 
this kind, nothing but the bare right palfes, the releafe 
is faid to enure by way of mitter le Droit . 

S 2l * No words of limitation are neceffary in a re- 
leafe that enures by way of mitter le droit ; for if a 

releafe 
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releafe of right be made to a perfon feifed in fee, for 
a day, or an hour, it will be as drong as if it were 
made to the releafee and his heirs for ever. 

§ 22. Releafes enure by way of enlargement of By Enlarge- 
edate, when the poffeffion and inheritance are feparated Lit. f. 465. 
for a particular time ; and he who has the reverfion 1 272 § ** 

and inheritance, releafes all his right and intered in the 
lands to the perfon who has the particular edate : fuch 
releafes are faid to enure by way of enlargement, and 
to amount to a grant and attornment, becaufe they 
transfer the legal edate as effe&ually to the releafee, as 
a feoffment with livery. 

§ 23. To render this conveyance effectual, it is ne- 
ceffary that there fhould be a privity of edate between 
the releafor and releafee ; and alfo, that the releafee 
Humid have fuch an edate as is capable of bring 
enlarged. 

$ 24. With refpeft to privity of edate, if a perfon 1 Inft. 273 a. 
makes a leafe for years, the leffee is, of courfe, capa- 
ble of taking a releafe from the leffor, becaufe there 
is a privity between them. 

§ 25. If A. makes a leafe to B. for life, and the jdem. 
leffee makes a leafe for years, and, afterwards, A. re- 
leafes to the leffee for years, it will not enlarge his edate, 
becaufe there is no privity between A. and the leffee 
for years. So, if a perfon makes a leafe for 20 years, 
and, the leffee makes a leafe for 10 years, if the firft 

L 2 leffor 
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kffor releafes to the fecond leffee, his releafe will be 
void for want of privity. 

§ 2 6 . A releafe to a tenant at will operates fo as to 
enlarge his eftate, becaufe there is a privity between 
him and the kffor. But a releafe to a tenant at fuffer- 
ance is void, for want of privity. 

5 27. Lord Coke fays, that a releafe which enures 
by way of enlargement, cannot work without a pof- 
feffion. But this mull be underftood to mean, not 
that an a&ual eftate in poffeffion is neceffary, but that 
the releafee has an eftate actually vefted in him, at the 
time of the releafe, which is capable of being enlarged 
by fuch releafe. 

§ 28. Thus, Lord Coke fays, if a tenant for 20 years 
in poffeffion make a leafe to B. for five years, and B. 
enters, a releafe to the firft leffee is good, for he had 
an a&ual poffeffion, and the poffeffion of his leffee is 
his poffeffion : and fo it is, if a man makes a leafe for 
years, the remainder for years, and the firft lefiee doth 
enter, a releafe to him in remainder for years is good 
to enlarge his eftate. 

§ 29. Lord Coke alfo fays, if a man make a leafe for 
life, remainder for life, and the firft lefiee dies, a re- 
leafe to him in the remainder is good, before he oxters, 
to enlarge his eftate ; for that he has an eftate of free- 
hold in law in him, which may be enlarged by releafe, 
before entry. 

5 3* ft 
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'§ 30. It ihould, however, be obferved, that If a 
perfon makes a leafe for years, and the leffor releafes 
all his right to the leffee, before entry, fuch releafe is 
void, and will not enlarge his eftate ; for the lefiee, 
before entry, had neither a poffeffion, nor a veiled 
eftate, but only an interejje termini . 

§ 3 1. A releafe to a cejlui que ufe by the feoffees to 
ufes, was held by Littleton to be fufficient to enlarge 
his eftate j becaufe the cejlui que ufe was tenant at will 
to the feoffees, and there was a privity between them. 
From which, it may be concluded, that a releafe to a 
cejlui que truft by the truftee, would now operate to 
enlarge his eftate. 

§ 32. A releafe to a tenant by ftatute merchant, 
ftatute ftaple, or eligir, will operate to enlarge the 
eftate. 

§ 33. Lord Coke fays, if a feme covert be tenant for 
life, a releafe to the hulband will be good ; for there 
is both privity and an eftate in the hulband, where- 
upon the releafe may fufficiently enure by way of en- 
largement i for, by the intermarriage, the hulband 
acquired a freehold in his wife’s right. 

§ 34. Releafes which operate by way of enlarge- 
ment, require the fame technical words of limitation as 
feoffments or grants : for, if a leffor releafes to his 
lefiee for years all his right in the lands, this will only 
pafs an eftate for life* 

l 3 
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§ 35. Lord Coke , however, fays, that if a man makes 
a leafe to A. for term of the life of B., and afterwards 
releafes to A. all his right in the land, A. will take an 
eftate for his own life : becaufe an eftate for a man’s 
own life is higher, in judgment of law, than an eftate 
for the life of another. 

§ 36. In fome cafes, where the releafe cannot enure 
by way of nutter le Droit , it will operate by way of 
extinguifhment. Thus, if a lord releafes his feignory 
to the tenant, or if the grantee of a rent or common, 
releafes it to the terre-tenant, thefe releafes are faid to 
operate by way of extinguifhment of the fervices, the 
rent, or the common ; becaufe the tenant cannot have 
fervices or rent to receive of himfelf j nor can he take 
common in his own land. 

§ 37. If a man makes a leafe for years to begin pre- 
fently, referving rent, and, before the leflee enters, 
the leffor releafes all his right in the land, although this 
cannot enure to enlarge his eftate, yet it fhall operate 
to extinguish the rent. 

§ 38. Littleton fays, if a tenant for life lets the land 
over to another for term of the life of the leflee, re- 
mainder to another in fee, and the leffor releafes to the 
perfon to whom the tenant made the leafe, the leffor 
will be thereby for ever barred, although no mention 
is made of his heirs : for, at the time of the releafe 
made, the leffor had no reverfion, but only a right to 
have the reverfion. And Lord Coke, in his comment 
Oh this paflage, obferves^that . the releafe to the leflee 

does 
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does not enure by way of nutter le Droit , for then 
fliould he have the whole right, but by way of extin- 
guilhment, in refpeft of him that made the releafe, 
and that it fliall enure to him in remainder. 

S 39- With refpeft to the things that may be re- 
leafed, it is a rule of law, that no poffibility, right, 
title, or thing in a&ion, fhall be granted or affigned to 
ftrangers, for that would be the occafion of multiplying 
contentions and fuits. 

§ 40. Hence it is faid by Littleton , that a fon can- 
not releafe to his father’s diffeifor, in the lifetime of 
the hither, becaufe he has no right to the land during 
the life of his father } and, therefore, in fuch a cafe, 
the fon may enter on the land, againft his own 
releafe. 

§ 41. But although a mere poffibility cannot be re- 
leafed to a ftranger, yet all rights, titles, and actions, 
may be releafed to the terre-tenant, for fecuring his 
repofe and quiet, and for avoiding contentions and 
fuits ; and, therefore, a right or title to an ellate of 
freehold, be it in prafenti or futuro y may be releafed 
in five manners, ift. To the tenant of the freehold 
in fad or in law, without any privity. 2d, To the 
perfon in remainder. 3d, To the perfon who is feifed 
of the reverfion, without any privity. 4th, To the 
perfon who has right only in refpeffc of privity ; as, if 
the tenant be difteifed, the lord may releafe his fer- 
vices, in refpeft of the privity and right, without any 
eftate. 5th, In refpett of privity only, without right, 

L 4 as 
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as if tenant in tail makes a feoffment in fee, the 
donee, after the feoffment, has no right, and yet, in 
refpeft of the privity only, the donor may reieafe to 
him the rent and all fervices, faving fealty. 

Of a Confir, c a confirmation is of a nature nearly allied 

IU|ltlOO» 

i loft. *95 b. to a reieafe. Lord Coke defines it to be, “ a convey. 
Gilb.Tcn 75. « ance of an efface or right in eJJs , whereby a void- 
“ able eftate is made fure and unavoidable, or whcre- 
by a particular eftate is encreafed.” 


§ 43. The proper technical words of a confirmation 

Sect. 530. are, ratify, approve, and confirm : and Littleton fays, 
that conjirmare idem ejl quod Jtrmum facere . 

Se&. 531. § 44. The words dedi ei concejji have the fame effedt 

in fome cafes as the word conjirmare. Thus, if a dif* 
feifee conveys to the diffeifor by the word dedi, or 
concejji, it will operate as a confirmation. 

§ 45. The firft part of the definition of a confirma. 
tion, may be illuftrated by the following cafe : Where 
a tenant for life makes a leafe for 20 years, and dies 
during the term, if the reverfioner confirms the leafe 
during the life of the tenant for years, it will be na 
longer voidable. 

ilnft. 296 a. § 46. As to the latter branch oT the definition, 
whenever a confirmation operates by way of increaf- 
ing the eftate, it is fimilar in all refpe&s to that kind 
of reieafe which operates by way of enlargement, for 
there muff be a privity pf eftate, and proper words of 
limitation. 

$ 4 7* Iri 
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§ 4 7. In the cafe of a difleifin, a confirmation by Lit. f-yi 9,20. 
the difTeifee to the diffeifor, of his eftate, will give 
him a fee-fimple, without the word heirs. And' it 
would be the lame, if the eftate of the difTeifee had 
been confirmed for a day or an hour only. But if a < laft. 297 m. 
diffeifor makes a leafe for 1 00 years, the difTeifee may 
confirm parcel of thefe years by apt words, without 
confirming the whole. 

§48, Mr. Butler has obferved upon this paffage. Id. u. 1. 
that the diftin&ions taken here by Lord Coke are, that 
a confirmation of a tenant of freehold or inheritance 
cannot be fo worded as to. have a lefs operation than 
that of confirming his whole eftate : confequently, a 
confirmation to fuch a tenant, either of the lands or 
of his eftate in them, for any term or period, is a con- 
firmation of his whole fee. A diffeifor always acquires 
by the difleifin a tortious fee-fimple ; a confirmation, 
therefore, to him, however qualified, is a confirmation 
of his whole fee. It is otherwife in the cafe of a term 
of years j a confirmation may be made of part of the 
term only. The reafon of this difference is, that an 
eftate of freehold, or of inheritance, is confidered as 
integral and indivifible. But as years are feveral, the 
term which is compofed of them, is neceffarily frac- 
tional and divifible, and may confequently be confirmed 
in part only, by ufing proper expreffions for this pur- 
pofe. If a perfon confirms the ejlate of the tenant for 
years for part of the term, as the word eftate fignifies 
all the intereft or term of years which the tenant has, 
the fubfequent words are not confidered as qualifica- 
tion of the former words, but as abfolotely repugnant 

to 
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to them ; and as both cannot iland together, the law 
prefers the firfl, which are the principal, to the other, 
which are only fecondary. 

§ 49. Littleton fays, if a man lets land to another for 
life, and after confirms his eflate which he hath in the 
fame land, to hold his eflate to him and his heirs, this 
confirmation to his heirs is void, for his heirs cannot 
have his eflate, which was but for term of his life. 
But if he confirms his eflate by thefe words, to have 
the fame land to him and his heirs, this confirmation 
will give him an eflate in fee-fimple ; becaufe it ap- 
plies to the land, and not to the eflate in the land. 

§ 50. Lord Coke fays, that a confirmation doth 
not flrengthen a void eflate ; conjirmatio ejl nulla , ubi 
donum pracedens ejl invalidum , et ubi donatio nulla om - 
ninOy nec valebit conjirmatio : for a confirmation may 
make a voidable or defeafible eflate good, but it can- 
not work upon an eflate that is void in law. 
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Section 1, 

A SURRENDER, furfum redditio , is of a nature 
* dire&ly oppofite to a releafe ; for, as that ope- 
rates by the greater eflate defcending upon the lefs, a 
furrender is the falling of a lefs eftate into a greater by 
deed. 

Lord Coke defines it to be, a yielding up of an eftate 
for life or years, to him that hath an immediate eftate 
in reverfion or remainder, wherein the eftate for life 
or years may drown, by mutual agreement between 
them. 

$ 2. It has been held, after great confideration, that 
a furrender immediately divefts the eftate out of the 
furrenderors, and vefts it in the furrenderee ; for this 
i? a conveyance at common law, to the perfection of 

which. 
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which, no other ad but the bare grant is neceflary ; 
and, though it be true that every grant is a contrad, 
and there muft be an a£lus contra actum, or a mutual 
confent, yet that confent is implied. A gift imports 
a benefit, and an ajfumpfit to take a benefit may well 
be prefumed : and there is the fame reafon why a fur- 
render fhould veil the eilate before notice or agreement, 
as why a' grant of goods fhould vefl a property j or 
fealing a bond to another in his abfence, fhould be the 
obligee’s bond immediately, without notice. 


No technical 
Words necef- 
lary. 

Perk, f.607. 


2 Roll Ab. 
497 - 


§ 3. The technical and proper words of a furrender 
are, furrender and yield up. But any form of words 
by which the intention of the parties is fufficiently ma- 
nifefled, will operate as a furrender. Thus, if a lefiee 
for years remife, releafe, difcharge, and for ever quit 
claim his leffor all his right, title, or intereft, in or to 
fuch lands, it will amount to a furrender. So, if a 
lefiee for life leafes to the lefior for the life of the lefiee, 
this is a furrender. 


Nor Livery § 4. In a furrender, there is no occafion for livery 
ot oemn. 0 f feiftn, becaufe there is a privity of eflate between 
the furrenderor and furrenderee ; for the particular 
eilate of the one, and the remainder of the other, 
are, in fad, one and the fame eilate ; and livery hav- 
ing been once made at the creation of it, there can be 
no neceflity for a fecond livery. 


Molt be ia $ S' By the ftatute 29 Cha. 2. c. 3. it is ena&ed. 
Writing. that no ieafe, eilate, or intereft of freehold, or term 

of years, or any uncertain interdl, not being copy- 

hold. 
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hold, {hall be furrendered, unlefs by deed or note in 
writing, figned by the parties furrendering the lame, 
or his agent thereunto lawfully authorized. In 
writing. 

§ 6. It was held by Lord Chief Baron Gilbert , Maeeni* 
that upon the true conftru&ion of this ftatute, a leafe 
for years cannot be furrendered by cancelling the 
indenture. Becaufe the intent of the ftatute was, to 
take away the manner they formerly had of transfer* 
ring interefts in lands, by figns, fymbols, and words 
only ; and therefore as livery of feifin on a parol 
feoffmenj was a fign of paffmg the freehold, before 
the ftatute, but is now taken away by the ftatute, fo 
the cancelling of a leafe was a fign of a furrender, 
before the ftatute, but is now taken away, unlei* 
there be a writing under the hand of the party. And 
the words, by a£t and operation of law, are to be 
conftrued a furrender in law, by the taking a new 
leafe, which being in writing, is of equal notoriety 
with a furrender in writing. 


§ 7. It was held in a modern cafe, that the ftatute 
of frauds does not make a deed abfolutely neceffary 
to a furrender j but that a note'in writing will have the 
lame effect. 


Farmer r. 
Rogers, 

2 Wilf.R. 27. 
Smith v. 
Mapleback, 
r Term R. 

4 + 1 * 


$ 8. To make a furrender good, the perfon who what Eftate 
furrenders muft be in poffeffion, and the perfon to neccffary * 
whom the furrender is made, muft have a greater 
eftate immediately in remainder or reverfion, in which 

the 
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Perk. C 589. (he eftate furrendered may merge. A tenant for fife 
cannot therefore furrender to a tenant for years* 

5 9 * It was formerly doubted whether a leflee for 
years could furrender to a perfon who had the rever- 
Robot ” r hon only for years ; but this point appears to have 
Cro.Eltz.302. been fettled by a determination in 35 2T£z., in which 
SSaI'to. !t ™ la!d down, i ft, That if the term in reverfion 
Lcafc (S.2.) be greater than the term in pofieffion, the greater will 
merge in the lefs ; as ten years may be furrendered 
and merge in twelve or fourteen years, ad. That 
though the reverfion be for a lefs number of years, 
yet the furrender will be good, and the firft term 
merged. As if one were leflee for twenty years, and 
the reverfion expettant thereon was granted to another 
for a year, who granted it over to the leflee for twenty 
years, that this would operate as a furrender of the 
twenty years term, as if he had taken a new ieafe 
from his lefior for one year ; for the reverfionary in- 
tereft coming to the pofieffion, drowns it, and the 
number of years is not material, for as he may fur- 
render to him who hath the reverfion in fee, fo he 
may to him who hath the reverfion for any lefs term. 
And therefore Popham held, that where leflee for 
twenty years, makes a leafe for ten years, and the 
leflee for ten years furrenders to his leflor, viz, the 
leflee for twenty years, that this is good j and the 
leflor fhall have fo many of the years as were then to 
come of his former term of twenty years, that is, as 
itjeems, fo many years as were to come of his rever- 
fion, fliaU now be changed into pofiefiion. And he 

held 



*59 


Tttle XXXII. Deed. Cb.lx, § 9— u. 

held further, that if fuch leflee for twenty years had 
made fuch leafe for ten years, and then granted over 
the reverfion for ten years only, viz. no longer thin 
the leafe for ten years was to continue, and fuch leflee 
for ten years had attorned, then the grantee of the 
reverfion fhould have the rent and fervices ; and the 
grantor the refidue of the twenty years. And that 
the leflee for ten years might furrender to the grantee 
of the reverfion for ten years ; and he thereby would 
have in pofleflion, fo many years as were then to 
come of his reverfion. And if he had a lefs term in 
the reverfion, than the leflee himfelf had in the pof- 
feflion, it Ihould go to the benefit of the firft termor 
for twenty years, who was his grantor ; for the term 
in pofleflion was quite gone and drowned in the rever- 
fion, to the benefit of thofe who had the reverfion 
thereupon, having regard to their eftate in reverfion, 
and not otherwife. 

§ 10. An eftate at will is not furrenderable, becauie 
it is at the will of both parties, and either party may 
determine his will without the formality of a fur- 
render ; and therefore there is no furrender in law of 
an eftate at will, between common perfons. 

S'* 1 - A furrender can only be made by a perfon 
Who is in pofleflion ; and therefore if a leflee for life 
or years, be oufted by a ftranger, and afterwards 
furrenders to his leflor, it will be void ; becaufe he 
had but a right at the time of the furrender. 


12 Mod. 79, 


Perk. f. 599, 
600. 


§12. So 
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Idem. 


Perk. f. 6or. 
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Of an Affign- 
mcnt. 


ha . xxxit xw* a&. iic. s **-*** 

§ is. So if a woman has a title to dower, and ftup 
furrender? to the perfon againft whom ihe ought to 
have dower, it is a void furrender. 

§ 13. In confequence of thb principle, a leafe for 
years, to commence at a future day. Cannot be fur- 
rendered before it commences ; for there is nothing in 
the kflee, in poffeflion, before the commencement* 
Nor has the leffor a reverfion before that time, but is 
pofieffed of the land in demefne. 

§ 14. To make a furrender good* there mull be a 
privity of eftate between the funrenderor and the fur- 
renderee. Thus it is faid in Plowden , that if a tenant 
for thirty years makes a leafe for ten years, and the 
leflor and leffee join in a furrender to the perfon in 
reverfion in fee, the furrender is good for both the 
eftates ; and yet the leffee for ten years, could not 
furrender by himfelf, for want of privity $ but when 
the other joined with him, his furrender lhall be taken 
in law to precede, and the furrender of the leffee 
for twenty years to follow, fo that the fame fhall be 
good. 

§15. An alignment is properly a transfer or mak- 
ing over to another, of the intereft or eftate which 
the affignor has in lands or tenements. But it in 
ufually applied to the transfer of a term fen* years. 
And it differs from a leafe pnly in this eircumftance* 
that by a leafe, the leffor conveys an intereft lefs than 
his own, referring to himfelf a reverfion. Whereas 
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m an aflignment, the aflignor ports with his whole 
intereft and property in the thing affigned, and puts 
the affignee in his place. 

$ 1 6. Where a perfon conveys away ail his term, 
but referves rent to himfelf, this is not an alignment. 

§ j 7. A. having a term for years, whereof one 
year and three quarters was to come, agreed with B. 
that he ihould have the premifes for the remainder of 
the term, paying the fame rent to A. as was referved 
upon the original leafe. It was held that this was an 
underleafe, and not an aflignment. 

§ 1 8. The proper and technical words of an align- 
ment are— aflign, transfer, and fet over ; but the 
words give, grant, bargain, and fell, or any other 
words which Ihew the intention of the parties to 
make a complete transfer, will amount to an align- 
ment. 

- § 1 9. There needs no confideration to fupport an 
aflignment by a tenant for years, for the tenure and 
attendance, and the being fubjeft to forfeiture, as alfo 
the payment of rent, if there is any, is fufficient to 
veil the term in the affignee. 

$ 20. Previous tp the ftatute of frauds and perjuries, 
all chattels real might have been affigned without 
deed. But it is enacted by that ftatute, that no leafes, 
eftates, or intereft, either of freehold, or term for 
years, or any uncertain intereft in lands, fhall be 
V04.. IV. M affigned. 
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affigned, unlefs by deed ot note in writing, figned 
-by the party or his agent, lawfully authorized by 
writing. 

Jueid ^ bC S«- Every eftate aftd interefl in lands and 

tenements, may be affigned, as alfo every prefent and 
certain eftate or intereft, in incorporeal hereditaments, 
ftich as rents, advowfons, &V. and even though the 
intereft be future, as a term for years, to commence at 
Perk f. 91. a fubfequent period, it may be affigned j for the in- 
tereft is veiled in prafenti , though it is only to take: 
effect in fuiuro . 

§ 22. It fhould however be obferved, that no right 
t 5 _.it . f 347. fif entry or re-entry can be affigned, fo that if a perfon 

be difleifed, and affigns over his right to another, 
before he has entered on the difleifor, fuch affignment 
i Ir.it. 2*4 «. is void. Lord Coke fays, that this doctrine is founded 
on a principle of the common law, that nothing in 
action, entry or re-entry, can be granted over ; for fo 
under colour thereof, pretended titles might be 
granted to great men, whereby right might be trod- 
den down, and the weak opprefled. 

* loti- 232 b. § ^3. In modern times, however, property only 
recoverable by fuit at law, is conftantly affigned, 
though in compliance with the ancient principle, the 
form of affigning a chofe in action is in the nature of 
a declaration of truft, and an agreement to permit 
the affignee to make ufe of the name of the affignor, 
.• in order to recover the poffeffion. And therefore 
when a debt or bond is faid to be affigned, it muft foil 

be 
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be fued in the original creditor's name ; the perfoir to 
whom it is transferred being rather an attorney than 
an affignce, and our courts of equity, confidering 
that in a commercial country much property mud lie 
in contract, will protect the aiUgnment of a chofe in 
a&ion, as much as the law will that of a chofe 19 
poffeffion. 

§ 24. A defeazance is a collateral deed, made at OfaDefcaa* 
the fame time with a feoffment or grant, containing shep.T. 595. 
certain conditions, upon the performance of which, 
the eftate created by fuch feoffment or grant, may be 
defeated. The word is derived from the , French , 1 Inff. a$6 k 9 
defaire , to defeat or undo, infeclum reddere quod 
faflum ejl. A defeazance executed at the fame dm# 
with a feoffment, was confidered as a part of it, and 
therefore allowed ; but no fubfequent fecret revocation 
of a folemn conveyance, executed by livery of feiftn, 
was formerly permitted. 

§ 25. As to things that were merely executory, 1 i n ll. *37*. 
or to be completed by matter fubfequent, as rents, 
conditions, warranties, &c. they were always liable 
to be defeated by defeazances made fubfequent to the 
time of their creation. 

5 26. The difference betwen a defeazance and a 
condition is, that a condition is inferted in the deed 
by which the eftate is created, and a defeazance is a 
feparate deed, executed at the fame time with the 
original deed. 

Ma 


S 27. A dft 
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$ 27. A defeazance rauft be made in hdum tnodoi 
and by matter -as high as the thing to be defeated. So 
that if the one be by deed the other rauft be fo alfo. 
And where the defeazance recites the deed, which it 
is meant to defeat (as it always does) it mull recite it 
truly. 


TITLE 



( i<5S ) 


TITLE XXXII. 
DEED. 


CHAP. X. 


Of a Bond and Recognizance . 


§ I. Of a Band. 

1 1 . itjfcft of a Bond as to the 
Obligor . 

12 j4s to his Heir, 

1 5. Statute of Fraudulent Devifes. 


§ 17. Where the Remedy may ex» 
cecd the Penalty • 

19. Ajfignable . 

20. Of a Recognisance. 


Se&ion 1. 

A BOND or obligation is a deed, whereby the of a Bond.. 
** A obligor binds or obliges himfelf, his heirs, exe- 
cutors, and adminiftrators, to pay a certain fum of 
money to the obligee, at a particular day. If this be 
all, the bond is called a fimple one, ftmplex obligatio. 

But there is generally a condition added, that if the 
obligor does fome a£t, the obligation fhall be void, 
or elfe fhall remain in full force ; as payment of rent, 
performance of covenants in a deed, or repayment of 
a principal fum of money, borrowed of the obligee, 
with intereft ; which principal fum is ufually one half 
of the penal fum fpecified in the bond. 

§ 2. There are only three things effentially neceffary 
to the making of a bond or obligation, ift. Writing 
on paper or parchment. 2d, Sealing ; and, 3d, De- 
livery. For as to figning, that circumftance was 

M 3 clearly 
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2 Salk. 462. dearly not neceflary in former times, and the ftatute 
of frauds does not feem to extend to the cafe of a. 
bond. 


Cro. EHz. § 3. The law does not require any particular form 

886. ^ of words as eflsntially neceflary to conftitute a bond, 
but any words which *ihew the intention of the party 
to bind himfelf -will be fuflicient, for fuch obligation is 
only in the nature of a contra^, or a fecurity for the 
performance of a contract, which is conftrued accord- 
ing to the intention of the parties. 


Cro. Jac. 203. 
208. 


Cromwell ▼. 
Grumfden, 

I Ld» Ray. 
335 - 


§ 4. It has been held in a variety of cafes, that a 
feeming Latin word, not properly exprefling the quan- 
tum of the fum in which the party intended to be 
bound, ihould, notwithftanding, be fo conftrued as 
to anfwer the intention of the parties, rather than the 
obligation fhould be void. 


Cro. Ja. 607."' $ 5 - I* t^ c fame, if there be an evident miftake 

in the Eng/i/h word exprefling the fum intended. 
Thus a bond for threty pounds, was held to be good 
for thirty pounds. 


Butler v. 5 6. Any words by which the intention of the 

abound. 66 . parties can be difeovered, are fuflicient to make a con- 
dition of a bond : for if the words, though improper, 
fhould be conftrued void, and not a condition, then 
the obligation would be (ingle, and of force againft 
the obligor, although he had performed the condition 
of it according to the intention of the parties i and 

the 
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the condition being for the benefit of tbe obligor, fhali 
be conftrued favourably. 

§ 7. Mr. Serjeant Williams , in his notes on this cafe, 
fays — “ With refpedt to impoflibie or void conditions, 

“ the following diltinftion has been taken ; that where 
“ the condition is underwritten or indorfed, that is 
“ only void, and the obligation is tingle ; but where 
“ the condition is part of the lien itfelf, and incor- 
“ porated therewith, (as in a recognizance by bail) Pu’lertoB 
“ if the condition be impolfible, the obligation is 
* void.'* 

§ 8. If there be an omiflion of the ufual conclution Idem, 
of a condition, namely, that then the obligation (hall 
be void, &c. yet the condition is good, and it is a 
good defeazance of the bond, for infentible and re- 
pugnant words (hall be rejected, 

§ 9. Whefe the condition of a bond is entire, and Idem 
the whole is againft law, it is void. But where the 
condition contilts of feverai different parts, and fomc 
of them are lawful, and the others not, it is good for 
fo- much as is lawful, and void for the reft. But if 
a bond is given, with condition to do a thing againft 
Itn act of parliament, and alfo to pay a juft debt, the 
whole bond is void, hecaufe the letter of the ftatute 
inakes it void,, and it is a ftri§ law. Hob. 14 

§ 10. This fecurity is called a fpecialty, the debt 
being therein particularly fpecified, in writing; and 
tile party's fcal, acknowledging the debt or duty, and 

M 4 confirming 
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confirming the contra&, renders it a fecurity . of a 
higher nature than thofe entered into without the 
folemnity of a feal. And therefore bond debts are 
preferred to thofe due upon fimple contract* 

§ 11. When the condition of a bond is not per- 
the Obligor, 'formed, it becomes forfeited, or abfolute at law ; and 
is a charge Dn the perfonal eftate and chattels real of 
the obligor, but not on his freehold lands ; and there- 
fore any fettlement or difpofition which he makes iri 
„ his lifetime, of his lands, whether voluntary or not, 

Parflow v. will be good againft bond creditors. For a bond 
1 Ab. Eq. being no lien whatever, on lands in the hands of 

H9* the obligor, much lefs can it be fo, when they are 

given away to a ftranger. 


Effcft of a 
Bond as to 


As to his § 12. But if the obligor binds himfelf and his heirs 

f. 63. * n a bond, it will then be a lien on his heir, who .in 
default of perfonal affets, will be bound to difcharge 
it out of the real affets of the obligor, provided real 
affets defcend to the heir ; fo that a bond is a col, 
lateral, though not a direct charge on lands. 


Tit. 17. f. 17, $ 13. It has been ftated in a former title, that 

t© f. 20. reverfions after eftates for years are immediate affets, 
and reverfions after eftates for life are. quaft affets , in 
both of which cafes they are liable to the payment of 
bond debts. 


Tit. 17. f. 23. 5 ft h as alfo been ftated, that reverfions ex- 

*9* pecfant on eftates tail, are affets when they fall into 

poffeffion ; and in fuch cafe they are liable to thebond 

debts 
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debts of the perfon -who was the original donor of the 
reverfi on, and to whom the perfon claiming fuch 
reverfion muft make himfelf heir, but not to the bond 
debts of any of the intermediate heirs, who were en- 
titled to fuch reverfion. 

§ 15. By the ftatute 3 Will, and Mary , c. 14. f. 2, Statute of 
and 3, all devifes of lands are declared to be fraudu- 
lent and void, as againft bond creditors, who may fue 
the heirs of the obligor, and alfo his devifees jointly. 

And, it has been determined by Lord Hardwicke , that Vide Kinaf- 
an eftate in reverfion is within this ftatute. And that 
a devife of the reverfion by the heir of the. obligor, is Tit. 3 s * °* V 
alfo within the a£fc, and in fuch a cafe the lands deviled 
are liable. 

§ 16. By the fifth feftion of this ftatute, it is 
enafted, that where the heir aliens the eftate before Vide Tit. 1. 
any attion brought, he lhall be anfwerable -for the 6+ * 
bond debts of his anceftor. But if the heir aliens the Bull. N. P. 
land, the obligee of the bond by which the heir is * 75 * 
bound, can have his remedy only againft the perfon 
of the heir, to the amount of the value of the land : 
but he cannot follow the land, when it is. in the pof* 
feftion of a bona fide purchafer.* 

§ 17. Where a bond was forfeited, the penalty, where the 
which is ufually double the fum advanced, became Reme ^y ma 7 

f 7 exceed the 

the legal debt ; and there was no relief againft fuch Penalty, 
penalty, but by application to a court of equity, 
where the obligee was only allowed to recover his 
principal, filtered, and colts. 

§ 18. Although 



* 7 * 

•»Tenn Rep. 
388. 


Vide 3 Bra. 
R. 49s. 525. 

AfBgnable. 

1 Ab. Eq. 44. 

2 Vera. 428. 

Of *' R ecog- 
nizance. 
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•5 Although at law there can, in general, be no 
Remedy beyond the penalty, becaufe in that the 
obligee feems to have taken up his fecurity ; yet as it 
is on the foundation of doiug equal juftke to both 
parties that equity proceeds, it will on any applica- 
tion for a favour, from the obligor, compel him to pay 
the principal, intereft, and cods, though exceeding 
the penalty. 

§ 19. It has been dated, that cbofes in a&ion are 
aflignable in equity, fo that bonds are affignable. But 
the aflignee takes them fubject to the fame equity to 
which they were liable in the hands of the original 
obligees. 

§ 2e. A recognizance is an obligation of record, 
which a perfon enters into before fome magiftrate, 
duly authorized, or in a court of record, to do fome 
particular a&, as to appear at the next affiles, to keep 
the peace, to pay a fum of money, or the like, it is 
m mod refpe&s fimilar to a bond, the difference being 
chiefly, that a bond is the creation of a new debt, or 
obligation : whereas a recognizance is the acknow* 
lodgment upon record of a former debt. 

§21. The form of a recognizance is thus, “ That 
“ A. B. doth acknowledge to owe to pur fovereign lord 
“ the king, or to C. D. the fum of 100 /. with condition 
“ to be void on performance of the tbing ftipulated.” 
This being either certified to, or taken by the officer of 
fome court, it is witnefied only by the officer, of that 
courts and not by the party’s feal, fo that it is not, 

in 
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In ftri<5l propriety, a deed, though the effe&s of it are 
greater than thofe of a common bond, being allowed 
a priority in point of payment. 

§ 22. A recognizance is a lieti upon all the lands 
-which the cognizor has at the time he acknowledges 
it, and alfo upon all thofe which he afterwards ac- 
quires ; fo that no alienation by the cognizor will 
prevent the cognizee from extending the land. 

§ 23. Where a reverfion expe&ant on an eftate tail Vide Tit. *7. 
falls into polfefijon, it then becomes liable tp the re- *** 
cognizances, not only of the original donor, but alfo 
of all the intermediate heirs who were entitled to 
fuch reverfion, becaufe it is a direct lien on lands, 
and differs in that rtfpefl from a bond. 

§ 24. By the flatute 29 Cha. 2. c. 3. it is enabled* 
that no recognizance fhall bind lands in the hands of 8 Geo. 1 . 
bona Jide pur chafer but from the time of the inroll- 
ment. 

$ 25. There are two other kinds of recognizances, 
of a private fort, which are faid to be in the nature of 

flatute merchant and flatute* flaple, which have Vide Tit. 14. 
been already explained. 


TITLE 
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TITLE XXXH. 

D E, E p. 


CHAP. XI, 


Of a Bargain and Sale. 


§ I. Conveyances derived from the 
Statute of Ufes. 

3. Of a Bargain and Sale . 

4. What Words neeejfary . 

9. Who may convey by Bargain 
and Sale * 


5 15. What may be conveyed by. 
22. What Coufi deration neeejfary ^ 
26. be enrolled. 

34* Exception — hands in Cities 
and Boroughs . 

37. Relation of the Inro Ament* 


Se&ion 1. 


Conveyance* 
derived from 
the Statute of 
Ufc*. 


JJAVING treated of the feveral kinds of deeds 
which derive their effe& from the common law, 
we now come to explain the nature and effeft of thofe 
deeds which derive their effect frQm the ftatute of 


ufes. 


Tit.u.ch.4. § a. It has been dated in a former title, that the 
f * IO * ftatute of ufes has given rife to feveral new forts of 

conveyances which operate contrary to the rules of 
the common law. The firft of thefe, which operates 
without any tranfinutation of pofleffion, is a bargain 
and fale to ufes, which was well known, and often 
t Rep. 94 a . ufed before the datute of ufes j it being a common 
pra&ice in thofe times, for a perfon who was feifed of 
lands, to bargain and fell them to another ; in which 
cafe, if the confideration was fufficient to raife a ufe, 

the 



Title XXXIX. Deed. Cb. xi. § 2—7* *> 3 

tlie barg ain or became immediately feifed to the ufe of 
the bargainee : all which might have been tranfa&ed 
without the formality of a deed. 

$ 3. A bargain and fale to ufes, is a contract by OfaBargaia 
which a perfon conveys his lands to another for a pe- *"^^671. 
cuniary confideration ; in confequence of which, a ufe 
arifes to the bargainee, and the ftatute 27 Hen. 8. im- 
mediately transfers the legal eftate and poffeffion to the 
bargainee, without any entry or other a Gt on his 
part. 

§ 4. The proper and technical words of this con- 
veyance are, bargain and fell ; but any other words 
that would have been fufficient to raife a ufe, upon a 
valuable confideration, before the ftatute, are now fuf- 
ficient to conftitute a good bargain and fale, but proper 
words of limitation mull be inferted. 

§ 5. Thus, if a man, for money, aliens and grants g r^. 94 *. 
lands to one and his heirs, or in tail, or for life, by 
deed indented and inrolled, it will amount to a bar- 
gain and fale, and the land will pafs without any livery 
of feiftn. 

S 6. So, where a man covenants, in confideration id e ». 
of money, to Hand feifed to the ufe of his fon in fee; 
if the deed be inrolled, it is a good bargain and fale, 
though the words, bargain and fell, be not ufed* 

S 7 * Edward Fox demifed lands to G. Smahnan and Fox’s C.fe, 
others, for three lives, refervingreat, and, afterwards, 8 Rcp * 93 ‘ 

1 by 


What Words 
neceflary. 
a Inft. 671. 
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1 y indenture* in confideration of 50 L paid hint fey 
T'bomas Powys* he denuded, granted, fet, and to farm 
let to the faid Thomas Powys , , the laid tenements* t# 
hold to the faid Powys for the term of 99 years, re- 
serving vent* and the firft leflee did not attorn. The 
queftion was, whether the demife to Powys Should 
amount to a bargain and fale, fo that the reversion with 
the rent Should pafs to Powys by the Statute of ufeS 
without any attornment. And it was adjudged, that 
this demife and grant, in confideration of 50 /., amount- 
ed to a bargain and fale for 99 years, there being no 
neceSIity for the precife words bargain and fell. And 
it was faid, that as ufes arife from the intention of the 
parties, if by any claufe in a deed it appears that it was 
the intent of the parties to pafs it ih pofleSfion by the 
common law, there no ufe Shall be raifed ; and, there- 
fore, if any letter of attorney be in the deed or cove- 
nant, to make livery of the lands according to the 
form and effect of the deed, or other fuch like, it 
Shall not pais by way of ufe. 

A non. 3 Leon. § $. Where a deed contained a power of attorney 

to make livery of feifin, but was inrolled as a bargain 
and fale, within a month after its execution, though 
livery of fei/in was given four months after, yet it was 
held to operate as a bargain and Sale,' and not as a 
feoffment. 

Who may $ 9* With refpe& to the perfons who are capable of 
Ikrguaaod conveying their eftates by bargain and fale, as this 
Safe* conveyance only transfers a ufe, none but thofe who 

are capable of being feifed to a ufe can bargain and 

fell; 
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fell : for there mult be a perfon feifed to a* ufe, and Tit. it. ch. 5. 
a ufe in ejfe, before the flatute can have any ope- 
ration. 

1 

§ 10. It follows, that neither the king, the queen, Atkinas, 
nor a corporation aggregate, can convey their lands Qro'^ 1 j 0 , 
by bargain and fale : but, as all private perfons may 
be feifed to a ufe, they may convey their eftates by 
bargain and fale. 

§ 11. Jenkins fays, that a bargain and fale by the 
king for any confideration, to a corporation, is good, 
although the king cannot ftand feifed to the ufe of 
another; and the confideration of money paid, or 
mentioned to be paid, although by any ftranger, will 
make the bargain and fale valid. 

§ 12. Lord Chief Baron Comyns has faid, that a Dig. Tit. 
corporation may bargain and fell, for they may give saLcf(B 3 ) 
a^ife, though they cannot be feifed to a ufe. This 
pofition is founded on the authority of the following 
cafe. 

§ 13. The Priorefs of llaUfwell being feifed of Holland and 
Priors, granted the fame by the' words dedi et conceffi Cafc^L con . 
pro certa petunia fumma , to Lord Audley the chancellor 175. 
of England, and his heirs. It was objected, that a 
bargain and fale by a corporation was not good, for a 
corporation could not be feifed to another’s ufe ; and 
the nature of fuch a conveyance was, to take effeft by 
way of ufe, in the bargainee, and, afterwards, the 
fUtute drew the poflefiion^to the ufe. But the court 
_ . utterly 
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utterly rejected the faid exception, as dangerous, for 
that fuck were the conveyances of the greater part of 
the poftefiions of monafteries. And it was faid by 
Serjeant Shuttlewortb , that although fuch a corpora- 
tion could not take an eftate to another’s ufe, yet 
they might charge their own pofleflions with a ufe to 
another. 

§14. This cafe appears to be of doubtful authority, 
for the only principle upon which it can be fupported, 
namely, that lands may be charged with a ufe, was 
x Rep. 127 a* utterly reje&ed in Cbudleigh's cafe ; in which, it was 
held, that a ufe being a confidence and truft, it would 
be an abfurdity to fay that it was annexed to the land, 
or charged on the land, hke a rent or common. 

What maybe $ 1 5- Every eftate of freehold or inheritance in 
conveyed by. poffeflion in land, may be conveyed by bargain and 
lale. But it was formerly held, that there mull be aA 
a&ual feifin in the bargainor, at the time when the 
bargain and fale was made, for, without a feifin, no 
ufe could arife. 

§ 16. An actual feifin in the bargainor, in order 
to enable him t® convey by bargain and fale, does not. 
Ante f. 7. however, feera to be required in many cafes. Thus, 
it was held in Tex's cafe, that a reverfion expe&ant on 
a freehold eftate might be conveyed by bargain and 
Irir pv fale. And it appears to be now admitted, that eftates 

in remainder and reverfion may be conveyed by bargain 
and fale, provided the right to them be actually 
veiled in the bargainor at the time of the execution 

of 
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of the bargain and fale. And Lord Hardwicke is re- 
ported to have faid, that an equity of redemption may 
be conveyed by bargain and fale. 

§ 17. A trull eftate is now frequently conveyed by 
bargain and fale, and Lord Thurlow is reported to 
have faid, that, in many ads of parliament, an equit- 
able eftate is confidered the fame as if it were a legal 
eftate; that the word feifed, in law or equity, in the 
qualification ad, fhew that the word feifed is appli- 
cable to both, and that the word feifin extends to being 
feifed of an eftate in equity. 

§18. A rent in ejfe maybe conveyed by bargain 
and fale, as alfo an advowfon, tithes, or any other in- 
corporeal hereditament, becaufe they are exprefsly 
mentioned in the ftatute of ufes. 

§ 19. Incorporeal hereditaments mull, however, be 
in adual exiftence at the time, otherwife they will not 
arife from the bargain and fale. 

§ 20. A perfon bargained and fold certain lands tio 
y. S. in fee, together with a way over other lands. 
It was held that no right of way palled, becaufe there 
was no grant of it in the indenture, but only a bargain 
and fale of land, and of a way over other land, which 
could not be good, for nothing but a ule palled by the 
deed, and there could not be a ufe of a thing that was 
not in ejfe at the time, as a way common, &c. that 
was newly created ; for, until fuch things were cre- 
ated, no ufe could be raifed of them by bargain 
and fale. 

* Vol. IV. N § 21. No 


*77 

2 Atk. 15. 


Shrapnel ▼. 

Vernon, 

2Bro.ll.27i. 


Taylor r. 
Vale, Cro. 
Eli*. 166. 


Bcaudely r. 
Brook, Cro. 
Ja. 189. 
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§ 21. No chattel interefl: in lands can be conveyed 
by bargain and fale, becaufe the pofleffor of a chattel 
intereft has no feifin out of which a ufe can arife. It 
fhould, however, be obferved, that where a perfon is 
leifed of the freehold of lands, he may by bargain and 
Ante S f Ca ^* fale create a chattel interefl; out of fuch lands, for, 
having a feifin in himfelf, he is enabled to raife a uf<*. 
for years, as well as for any greater eflate ; and, by 
the very words of the ftatute of ufes, the pofleflion is 
as fully transferred to a cejlu't que ufe for years, as to a 
ccjlui que ufe of a freehold intereft : nor will an entry 
be necefiary in fuch a cafe to veil the legal eftate. 


What Con- 
fidt ration 
ceflary. 


1 Rep. \y( a 


WiUcsR.677. 


§ 2 2. A bargain and fale is merely a conveyance of 
a ufe ; and as a ufe cannot be raifed without a confi- 
deration, it follows, that no bargain and fale can be 
good without a confideration, which muft alfo be a 
pecuniary one, for the very name of the conveyance 
imports a quid pro quo. But it is not abfolutely necef- 
fary that the confideration Ihould be mentioned in the 
deed, as an averment of a confideration which is con- 
fiftent with the deed is admiffible in evidence. 


Ward y. 
Lambert, 
Cro. liiiz. 

394 * 


§ 23. A perfon by indenture, reciting, that whereas 
y. S. was bound in a recognizance and other bond for 
him, for divers good caufes and confiderations, bar- 
gained and fold lands to him and his heirs. It was 
proved that there was no money paid, and, therefore, 
the conveyance was held void as a bargain and fale. 


Cro fling v. § 24. A perfon, in confideration of natural love, 

f Vent. 737. and for augmentation of the' portion, and preferment 

1 in 



*79 


Title XXXII. Deed. Cb. ad. S * 4 — * 7 - 

in marriage of his daughter, bargained and fold lands 
to her. It was determined that the deed could not 
operate as a bargain and fale, becaufe no pecuniary 
confideration was given. 

5 25. At common law, no rent could be referved 1 inft. 144#; 
on a bargain and fale, becaufe nothing but a ufe palled, 
which was not fuch an eftate as the bargainor could 
have recourfe to for a diftrefs : but, after the ftatute of Wykes t. 
ufes, it was refolved, that a rent might be referved on Cro. ^Eli z. 
a bargain and fale ; and that the refervation of fuch 595 * 
rent, would be confidered as a fufficient confideration 
to raife a ufe to the bargainee. 

§2 6. When the ftatute of ufes was made, it was Mull be in- 
immediately forefeen, that all lands would thenceforth 671. 

be conveyed by bargain and fale, being* a conveyance Ufes 90. 
of a private nature. To prevent this, the Legiflature, 
in the fame feffions, paffed an aft, 27 Hen. 8. c. 16. 
by which it was enafted, that no manors, lands, tene- 
ments, or other hereditaments, Ihould pafs from one 
to another, whereby any eftate of inheritance or free- 
hold Ihould be made by reafon of any bargain and fale 
thereof, except the fame bargain and fale be made by 
writing indented, fealed, and inrolled in one of the 
king’s courts of record at Wcjlminjler , or within the 
county where the lands lie, before the cujlos ratulorum 
and two juftices of the peace, and the clerk of the 
peace of the fame county, or two of them at the leaft, 
whereof the clerk of the peace to be one. 

§ 27. This ftatute requires that all bargains and 
&Ies {hall be by deed indented, and the time preferibed 

N 2 for 
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a Inft. 674.. for inrolment is fix lunar months, to be computed 
from the date of the deed, which is exclufive ; and if 
Hob. 140. t he deed has no date, then the time mull be computed 
from the delivery. 

S 28. By the flatute 5 Eliz. c. 26. bargains and Tales 
affecting lands, tenements, or hereditaments, in the 
counties palatine of hancajler , Chejlcr, and the bifhop- 
ric of Durham , are directed to be inrolled in the re- 
fpe&ive courts of thofe counties. 

§ 29. By the flatute 5 Ann, c. 18. it is enacted, that 
all bargains and Tales of any manors, lands, tenements, 
and hereditaments lying within the well riding of the 
county of York, which fhall be inrolled before the re- 
gifler at the public office at IVakeJield, fhall be as good 
as if inrolled at Wejlminjler. 

§30. By the flatute 6 Ann, c. 35. f. 16. it is en- 
a&ed, that all bargains and Tales of lands, tenements, 
and hereditaments lying in the eafl riding of the county 
of York, or in the town of KingJlon-upon-Hull, which 
fhall be inrolled at Beverly, fhall be as good as if in- 
rolled at Wejlminjler . 

§31. There is a claufe in this ad, T. 30. that in all 
deeds of bargain and Tale inrolled in purfuance there- 
of, whereby any eflate of inheritance in fee-fimple is 
limited to the bargainee and his heirs, the words grant, 
bargain, and fell, fhall be exprefs covenants to the 
bargainee, his heirs and affigns, from the bargainor, 
that the bargainor, notwithflanding any .ad done by 

■8 him. 
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him, was, at the time of the execution of fuch deed, 
feifed of the hereditaments and premifes thereby grant- 
ed, bargained, and fold, of an indefeafible eflate m 
fee-fimple free from all incumbrances, (rents and fer- 
vices due to the lord of the fee only excepted), and 
for quiet enjoyment thereof againfl the bargainor, his 
heirs and affigns, and all claiming under him, and alfo 
for further affurance thereof to be made by the bar- 
gainor, his heirs and afligns, and all claiming under 
him, unlefs the fame fhall be reftrained and limited by 
exprefs particular words contained in fuch deed ; and 
that the bargainee, his heirs, executors, adminiftrators, 
and affigns refpe&ively, fhall and may in any action to 
be brought, affign a breach or breaches thereupon, as 
they might do in cafe fuch covenants were exprefsly 
inferted in fuch bargain and fale. 

§ 32. By the ftatute 8 Geo. 2. c. 6. f. 21. it is en- 
abled, that bargains and fales of lands lying within 
the north riding of the county of Tori:, fhall be in- 
rolled by the regifler of that riding, and fhall be as 
effectual as if inrolled at Wcjlminjler. And a claufe is 
inferted in this ad, f. 35. fxmilar to that which is fiated 
in the preceding fe&ion, 

S 33* By the flatute 10 Ann, c. 18. f. 3. it is en- 
afted, that a copy of the inrolment of a bargain and 
fale, examined with the inrolment and figned by the 
proper officer, and proved upon oath to be a true copy, 
ip examined and figned, fhall in all cafes be of the 
fame force and effect, as the indenture of bargain and 
fale would be, if the fame was produced. 

N 3 


§ 34. There 
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$ 34. There is a provifo in the ftatute of inrol- 
ments, 27 Hen. 8. that it fhall not extend to lands, &c. 
lying within any city, borough, or town corporate, 
wherein the mayors, recorders, &c. have authority to 
inroll. 

§ 35. In confequence of this provifo, lands and te- 
nements in cities, boroughs, &c. having the privi- 
lege of inrolment, are not within the a£t : for, al- 
though the intention of the ftatute was only to exempt 
them from inrolments in the courts at Wejhninfter , yet 
the ftatute is worded in fuch a manner, that they are 
difcharged from any inrolltnent at all. 

§ 36. The words of the ftatute 27 Hen. 8. of in- 
rolments, only extend to eftates of inheritance or free- 
hold, and, therefore, a bargain and fale of lands for a 
term of years need not be inrolled. 

§ 37. In confequence of the ftatute of inrolments, 
the freehold does not pafs from the bargainor until the 
deed of bargain and fale is duly inrolled ; but, if it be 
inrolled within the fix months, then the inrolment has 
fuch a relation back to the date or time of delivery of 
the bargain and fale, that the freehold is confidered in 
law as having palled to all intents and purpofes from 
the bargainor to* the bargainee, immediately on the 
date or delivery of the bargain and fale ; and, there- 
fore, all incumbrances and mefne conveyances made 
by the bargainor between the date or delivery, and the 
inrolment, are void againft the bargainee. 


§ 38. One 
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§ 38, One Sewfter being feifed of certain lands in Mulleryy. 
fee, by deed dated 7th November , bargained and fold 2 Tn ft" *6 7 4. 
them for money. On the gth of the fame month,- he ° Wcu 6 9 * 
acknowledged a recognizance to another perfon, and, 
on the 20th, the deed was inrolled : a fcire facias was 
brought upon the recognizance, and the queftion was, 
whether Sewjler was to be confidered as having been 
feifed of the lands on the 9th of November , the deed 
not having been inrolled until the 20th of the fame 
month. It was adjudged, unanimoufly, that Sezvjler 
was net feifed in fee of the land on the 9th of Novem- 
ber , for that, when the deed was inrolled, the bar- 
gainee was, in judgment of law, feifed of the laud 
from the date of the deed. 


§ 39. Neither the death of the bargainor or the 2 Inft. 674. 
bargainee before inrolment, will prevent the palling 
of the eflate. And, where the bargainee dies before 4 ° 8 - 
inrolment, his heir (hall be in by defeenr. ”° b 


§ 40. Though the inrolment has relation back for 
the advantage of the bargainee to avoid all mefne in- 
cumbrances and conveyances, yet, when the lands are 
alfo conveyed by line or feoffment to the bargainee 
before inrolment, he lhall take by the fine or feoff- 
ment. Therefore, if A. bargains and fells to B., and, 
before the bargain and fale is inrolled, the bargainor 
levies a fine, fufiers a recovery, or makes a feoffment 
of the lands to B. y he will be in by the feoffment, 
fine, or recovery, becaufe, when a conveyance by the 
common law, and one by the ftatute, concur, that by 
the common law lhall be preferred. But if, in a cafe 

N 4 of 
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4 Rep. 70 b. 
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of this kind, the bargainor incumbers the land between 
the execution of the bargain and fale, and the levying 
the fine, &c. then the inrolment fhall have relation 
back for the avoiding fuch mefhe incumbrances in 
favour of the bargainee. 

§ 41. It is faid by Lord Hardwieke , in a cafe^ which 
will be flated in the 21ft Chapter of this Title, that if 
there be a prior bargainee, whofe deed is not inrolled, 
and a fecond, whofe deed is properly inrolled, if this 
laft had notice of the prior deed, the prior fhall prevail 
in equity ; and if he has any other conveyance as a 
feoffment, or a leafe and releafe, the firft vendee fhalj 
likewife prevail at law. 

§ 42. A bargain and fale does not diveft any eftate* 
as will be fhewn in the next Chapter. 
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31. No Ufes can be declared 
on thefe Conveyances. 


Section 1. 

^TT'HE fecond fort of conveyance which derives its Nature of. 

effect from the ftatute of ufes, and operates with- 
out tranfmutation of pofTefSon, is a covenant to Hand 
feifed to ufes. 

Formerly, if a perfon had covenanted and agreed Plowd. 30a. 
for himfelf and his heirs, that, for a certain confident- 3 ° 3 * * 
tion, another fhould have his lands, though the lands 
did not pafs for want of livery, yet the covenantee 
acquired the ufe. And, now, whenever a covenant of 
this kind is entered into, if the coxriideration be fufft. 
cient, a ufe arifes out of the feifin of the covenantor, 
which is immediately executed by the ftatute in the 
cejiuique ufe, who thereby acquires the legal eft ate and 
pofieffion. 


S a. The 
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1 Vent. 137. 

2 Vent. 150. 
WilleaK.676. 


Crcffing t. 
Scudamore, 
l Mod. 175. 


Walker v. 
Hal 1 , 2 Lev. 
213. 
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3 Lev. 370. 
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3 Mod. 237. 
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§ 2. The proper and technical words of this con- 
veyance are, covenant to Hand feifed to the ufe of A., 
SsV. but any other words, fuch as grant, bargain and 
fell, or aflign, will create a covenant to Hand feifed, 
if it appears to have been the intention of the party 
to ufe them for that purpofe. 

. '* 

§ 3. A., in confideration of natural love, augment- 
ation of portion and preferment of his daughter E. in 
marriage, and for other good and valuable considera- 
tions, did give, grant, bargain, fell, alien, enfeoff, and 
confirm to E. and her heirs, &c. with a covenant for 
quiet enjoyment, and fpecial warranty : all the court 
held, the land Should pafs by way of covenant to Stand 
feifed* 


§ 4. A fettlement was made in the following words : 
“ If I have no iffue, and, in cafe I die without iffue 
“ of my body lawfully begotten, then I give, grant, 
“ and confirm my land, &c. to my kinfwoman Sarah 
“ Stokes , to have and to hold the fame to the ufe of 
“ myfelf for life, and, after my deceafe, to the ufe of 
“ the faid Sarah , and the heirs of her body to be 
“ begotten, with remainders over.” It was held, that 
this was a good covenant to Stand feifed. 

§ 5. George Simp/on , in confideration of his mar- 
riage with Ann Storey, gave, granted, enfeoffed, aliened, 
and confirmed lands to Ann and William Storey and 
their affigns, habendum to the ufe of Ann Storey for 
life, remainder to the heirs of her body begotten by 

.Simp/on 
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Simp/on, who covenanted that the lands Ihould remain 
to the faid ufes. 

The marriage took effeft, and, foon after. Simp/on 
became a bankrupt. His aflignees fold the land, con- 
sidering the deed as void in law, or, if not, that Simp - 
fort was tenant in tail under it. It was refolved, that 
the deed Ihould operate as a covenant to ftand feifed. 


§ 6. Thomas Kirkby executed indentures of leafe 
and releafe to his brother. The leafe was made for a 
year in the ufual manner. The releafe witneffed, that 
for the natural love which Thomas Kirkby bore to his 
brother, and, in confideration of 100/. paid to him 
by his brother, he granted, releafed, and confirmed 
unto his brother, (in his a&ual pofieflion then being 
by virtue of the leafe for a year), after the death of 
the faid Thomas Kirkby , all that clofe, to hold the 
fame to his brother and the heirs of his body. It was 
admitted, that this releafe was void as a common law 
alfurance, becaufe it was a grant of a freehold to com- 
mence in futuro ; but the court was unanimoufly of 
opinion, that it Ihould be confidered as a covenant to 
ftand feifed. 


Roe v. Tran-' 
mer, -2 Wilf. 
R. 75. 

WillcaR.682. 


Doe v. Sal. 
kelJ, Willet 
R. 673. 


s 7. A covenant to ftand feifed being fimilar, in Who may 
many refpeas, to a bargain and fale, it follows, that fta7d fctfeT 
no perfon can transfer lands by this mode of convey- 
ance, who cannot be feifed to a ufe. 

$ 8. It alfo follows, from the fame principle, that what may he 
So fpecies of property can be transferred by co- convc y cd b y* 

venant 
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ycnant to {land feifed, which cannot be conveyed to 
a ufe. 


§ 9. A covenant to {land feifed only palfes lands 
whereof the covenantor is actually feifed or entitled to 
in remainder at the time of the execution of the deed ; 
Wifeman’s becaufe the ufe mull arife out of the feifin which the 
Cafe, 2 Rep. CQV enantor has at the time. 

15 4* 


Yd vert on v. 
Yelverton, 
Cro. Eliz. 
401. 

2 Roll Ab. 
79 °* 


§ 10. A father covenanted, in confideration of na- 
tural affe&ion, to {land feifed of all the lands which he 
had, or {hould afterwards purchafe, to the ufe of him* 
felf for life, remainder to his youngeft fon and his 
heirs. He afterwards purchafed lands, and died. It 
was determined, that the after-purchafed lands did not 
veft in the younger fon by this deed, becaufe a man 
cannot, by a covenant, raife a ufe out of land which 
he hath not. 


Barton's 
Cafe, 2 Roll 
Ab. 790. 


§ 11. If two perfons are joint-tenants in fee, and 
one of them covenants, that, after the death of his 
companion, he will {land feifed of all the moiety of 
his companion to certain ufes, though the covenantor 
furvives, yet no ufe {hall arife, becaufe, at the time 
of the covenant, he could not grant or charge his 
moiety. 


What Con- § 1 2. A covenant to {land feifed being a convey* 
ccffary.° n °f a private nature, and valid without inrolment, 

it is abfolutely neceflary that the confideration be either 
affe&ion to a near relation, or marriage. 


$ * 3 - If 
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"5 13. If a man, in confideration of the natural 
love which he bears to B. his brother, covenants to 
Hand feifed to the ufe of B . and A. his wife for thelf 
lives, this fhall raife a good eftate to A., for the cove- 
nantor gives the eftate to A. in coiifideration of tfcfc 
marriage between her and his brother. 

§ 14. A man covenanted, in confideration of natu- 
ral love and affe&ion to hi? fon, to ftand feifed to the 
ufe of his fon for life, remainder to the ufe of fuch 
wife as the fon fhould marry, for life, &c. and it was 
held, that a ufe arofe to the wife, Ihe being within the 
confideration ; for it was for the advancement of his 
pofterity, and, without a wife, the fon could not have 
pofterity. 

§ 1 5. A ufe will arife to a wife, without any confi- 
deration exp refled, upon a covenant to ftand feifed. 

§ 1 6. Robert Bedell , by indenture between him and 
his wife of the firft part, James his fecond fon of the 
fecond part, and Michael his third fon, of the third 
part, in confideration of natural love and afFe&ion for 
his fons, covenanted to ftand feifed to the ufe of him- 
felf for life, remainder to his wife for life, remainder 
as to one moiety, to one of his fons, and, as to the 
other moiety, to the other fon. The queftion was, 
Whether any ufe arofe to the wife or not. It was ob- 
je&ed, that the wife was not within the confiderations 
exprefled in the indenture ; and no other confidera- 
tions could be averred than were contained- in th® 
deed. But it was anfwered and refolved, that a con- 
fideration 
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iteration which flood with the deed, and was not re- 
pugnant to it, might well be averred. And when he 
limited the lands to the ufe of his wife for life, that 
imported a fufficient confideration in itfelf, and there 
needed no averment, for manifejla probatione non 
indigent . 

§ 1 7. Love and affe&ion to an illegitimate child 
is not a fufficient confideration to raife a ufe in a cove- 
nant to (land feifed. 

§ 1 8. A perfon covenanted, in confideration of na- 
tural love and affection, to fland feifed to the ufe of 
himfelf for life, remainder to A. his reputed fon, (who 
was his baflard), for life, &c. ; and alfo, covenanted 
to levy a fine, or make a feoffment for farther affur- 
ance : afterwards, he made a feoffment in fee to the 
covenantees, in performance of his covenant, to the 
fame ufes. It was refolved, that no ufe arofe to A. 
the baflard by the covenant, for want of a confidera- 
tion ; nor could he take any thing by the feoffment, it 
being only made for further affurance. 

§ 19. The adopting a firname is not a fufficient. 
confideration to raife a ufe in a covenant to fland feifed, 
as was refolved in Sir Cbrijiopher Hatton* s cafe, who 
having a filler’s fon named Newport , covenanted, in 
confideration of his taking the name of Hatton , he 
would fland feifed to his ufe. But it was refolved, 
that no ufe arofe, for want of a fufficient confi- 
deration. 


5 20. it 
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§ 20. It is faid, in Roll's Abridgement, that the con- Tit. Ufe, 
federation of ancient acquaintance, or of being cham- 
ber-fellows, or entire friends, (hall not raife a ufet * 

For the obligation that a man has to his own family’, Gilb.UCcs48. 
is fuppofed, by all governments, to be fuperior to obli- 
gations of mere gratitude ; and, therefore, the Chancery 
will not prefume that it is the party’s intent to difpofe 
of lands out of the family, wher3 any ceremony is 
abfent that is neceflary in law to the making fuch a 
contract. 

§ 21. In the cafe of a covenant to (land feifed, a Paget’* Cafe, 
ufe will arife to thofe who are within the confideration, 1 Rc1 § ** I54 *‘ 
though no ufe will arife to thofe who are ft rangers 
to it. 


§ 22. Tenant in tail, remainder in fee, the perfon 
in remainder, to the intent that his lands fhould con- 
tinue and remain in his family, name, and blood, co- 
venanted to ftand feifed to the ufe of himfelf and the 
heirs male of his body, remainder to the ufe of his 
brothers in tail,’ remainder to the ufe of the queen, 
her heirs and fucceffors. It was refolved, that a ufe 
arofe to the covenantor in tail, and to his brothers j 
but that no ufe arofe to the queen, for want of a con- 
fideration. 


Wifcman*3 
Cafe, 2 Rep* 
IS a. 


§ 23. Paul Rifley, by indenture between him and Smith v. 
Sir Tfromas Denton , Sir A. Denton, Thomas Rijley his Cro* Cat- 
brother, and W. Withers, covenanted and agreed with 529- 
them to ftand feifed of certain tenements, to the ufe 
of himfelf for life, remainder to the ufe of his wife for 

life,. 
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life, remainder to the ufe of the covenantees and their 
Heirs upon feveral trulls for his children. It was re- 
folved, that the ufes were well raifed, and veiled in 
thomas his brother, he being of the blood of the co- 
venantor, but that rid ufe arofe to the other covenan- 
tees, they being Arrangers. 


Whaley v. 
Tancard, 

* Lev. 52. 
5 4 - 


§ 24. A. covenanted to Hand feifed to fevecal ufes, 
and afterwards to C. for 99 years, if he Ihould fo long 
live, remainder to two llrangers for the life of C. to 
preferve contingent remainders, remainder over. It 
was agreed by all, that the remainder to, the two llran- 
gers was void, they not being of the blood of the 
covenantor, fo that they could not enter for a for- 
feiture. 


A Rent may § 25. confequence of the 4th and 5th feftions of 
^Cov enan t 011 t ^ ie $ iatute °f Ufes, a rent may be referved on a cove- 
&c. nant to Hand feifed. 


Rivetls ▼. 
God Con, 
W.Jones 1 79. 


§ 26. Thus, where A., in conlideration of natural 
love and afFe&ion, covenanted to Hand feifed to the ufe 
of himfelf for life, remainder to B. his fon in tail, and 
to the intent that B. ihould have a rent ilfuing out of 
the lands during the life of A. It was refolved, that 
upon the words of the 4th and 5th fe&ions of the- 
Statute of Ufes , B. was entitled to this rent. 


The Eftate 
continues un- 
til a Ufe 
arifes. 

1 Rep. 154 a. 


§ 27. In the cafe of a covenant to Hand, the eflate 
continues in the covenantor until a lawful ufe ariies. 
Thus, it is faid by Manwood, Chief Baron, that if a 
man makes a feoffment in fee, to the ufe of A. for 

Ufe, 
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life, remainder to the ufe of B. for life, remainder to 
tile ufe of C. in fee, if A. refufes, B. (hall take Jiis 
eftate prefently, for the feoffor, by his feoffment, hath 
given all his eftate out of him, and all the ufes are 
treated out of it, as out of one and the fame root ; 
and, therefore, as long as any of the ufes can take, 
effeft, the feoffor fhall not have the land. But, in the 
Cafe of«a covenant which raifeth an ufe, there the con- 
fideration, which is the caufe that raifes every feveral 
ufe, is feveral ; and all the ufes grow and rife out of 
the eftate of the covenantor ; and, therefore, there, if 
one refufes, he Who is next in remainder, fhall not 
take the land prefently, but the covenantor ihall 
keep it. 


§ 28; A bargain and fale, and covenant to ftand 
feifed, pafs no intereft but that which the bargainor 
or covenantor can lawfully transfer, for, as nothing but 
a ufe pafles by thofe conveyances, and as no ufe can 
poffibly be greater than the eftate out of which it is 
created, it follows, that where a ufe is granted which 
is greater than the legal eftate out of which fuch ufe 
is to iffue, it is merely void, and the ftatute executes 
the poffeftion to fo much only of the ufe, as is lawfully 
granted. 


A Btrmfa 
and Sale, and 
Covenant to 
ftand feifed.* 
do not diveft 
any Eftate. 
Gilb. Uf«s 
140. 

Tit. 1 i.eh. 3. 
f. 22, 2 3, 24. 


§ 29. Thus, if a tenant for life, with contingent Tit. i6.ch>6. 
remainders depending on his eftate, conveys away his 8 * 
eftate for l^fe to a ftranger in fee by bargain and fale, 
or covenants to ftand feifed thereof to the ufe of his 
fon in fee, the bargainee or covenantee will only take 
Vox,. IV. O .an 
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an eftate for life, and, the- contingent remainders will 
ndt be deftroyecL 

§ 30. In the lame manner, if a tenant in tail bar- 
gains and fells his eftate, or covenants to Hand feifed 
of it in fee, the bargainee or covenantee will only ac- 
quire a bafe fee, that is, an eftate to him and his heirs, 
determinable on the death of the tenant in tail ; and 
the ifiue in tail will not be put to his formedon on the 
death of his anceftor, but may enter on the lands, and 
bring an eje&ment, becaufe thefe conveyances do not 
create a difcontinuance. 

§31. No ufes can be declared on a bargain and 
fale, or covenant to ftand feifed, but to the bargainee 
or covenantee ; becaufe thefe conveyances only pals a 
ufe, and the legal eftate and poffeflion is transferred 
by the ftatute. Now, it has been Ihewn, that the 
ftatute only executes the firft ufe, and not the fecond ; 
fo that the fecond ufe is void in law, but is fupported 
in equity under the name of a truft. 


TfTLE 
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Section I. 

'"INHERE is a third fort of conveyance ufually 
clafled under thofe which derive their effedfc 
from the ftatute of ufes, but of which only one part 
is derived from that ftatute, and the other part from 
the principles of the common law. It is called a leafe 
and releafe, but it is in fa& a bargain and fale for a 
year, and a common law releafe, operating by way of 
enlargement ; and owes its rife to the following cir- 
cumft&nces. 


Origin and 
Nature of. 


§ 2. The . framers of the ftatute of ufes forefaw, 
that freehold eftates would thenceforth become tranf- 
ferable by parol only, without any form or ceremony 
whatever. A claufe was therefore inferted in that 
ftatute, by which all bargains and fales, of freehold 
states, were required to be made by writing, indented 

Os’ . and 
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and inrolled. This provifion, which, if it had not 
been evaded, would have introduced an almoft uni- 
verfal regifter of conveyances of the freehold, in the 
cafe of corporeal hereditaments, was foon defeated 
by the omiffion to extend the ftatute to bargains and 
fales for terms of years. 


Reeves 
357 * 


3 

Hift. 


§ 3. In the times of Hen. 6 . and Edw. 4. it was 
not unufual to transfer freehold eftates in the follow- 
ing manner. A deed of leafe was made to the party 
intended to be the purchafer, for three or four years* 
and after the leffee had entered into pofleflion, a deed 
of releafe of the inheritance was executed to him, 
which operated to enlarge his eftate, from a term for 
years, to a fee fimple, and thus he became feifed in 
fee, as completely as he could have been by fine or 
feoffment with livery. 


§ 4. When it was obferved that the ftatute of ufes 
transfered the a&ual pofieffion without entry, the idea 
of a Icafe and releafe was adopted. A bargain and 
fale for a year was made by the tenant of the freehold, 
to the perfon to whom the lands were intended to be 
4, Reeves 355. releafed. This bargain and fale, in confequence of 
the confideration, makes the bargainor {land feifed ta 
ufe of the bargainee, without any inrohnent j by 
which means the ufe of the term for a year is veiled 
•in the bargainee, and then the ftatute transfers the 
pofteflion, fo that the bargainee becomes immediately 
.capable of accepting a releafe of the freehold and 
reverfion $ and accordingly a releafe is made to him, 
dated the day next after the day of the date of the 

bargain 
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bargain and fale : This is field to fupply the place of 
livery of feifm, and fo a conveyance by leafe and re- 
leafe, is considered as equal to a feoffment with livery 
of feifin*. 

§ 5. The validity of this conveyance was formerly 
much doubted, and Mr. Noy was of opinion, that it 2 Mod * 2 5 2, 
could not be fupported without an a&ual entry, by 
the bargainee on the lands. But it was determined in 
the Court of Wards, 18 *Jac. 1., by the two Chief 
Juftices, Montague and Hobart , and Tanjield Chief 
Baron, ** That upon a deed of bargain and fale for Lutwich v. 

* ( years, of lands, whereof he himfelf is in poflfeSEon, Cro!*}®. 604. 
“ and the bargainee never entered, if afterwards the Cro.Car.rip. 
“ bargainors make a grant of the reversion (reciting 
“ this leafe) expedant upon it, to divers ufes, that it 
“ is a good conveyance of the reversion, and the 
“ eftate was executed and veiled in the leffee for 
“ years, by the Statute, and was divided from the 

reversion j and not like to a leafe for years, at the 
“ common law : for in that cafe there is not any ap- 
* e parent leffee till he enters j but here by operation 
“ of the Statute, it abfolutely and adually veils the 
“ eState in him as the ufe, but not to have trefpafs 
cs without entry, and adual poSTeSIion, wherefore 


* Fabian PhiRpt fays, that this conveyance was, “ at firft only 
M purpofely contrived by Serjeant Francis Moore, at the requeft of 
*' the Lord Norris, to the end that fome of his kindred or near 
" relations fliould not take notice, by any fearch of public records, 
M what conveyance or fcttlement he fliould make of his Eftate.’* 
Treat, on the Writ if Capias. 

O 3 


“ they 
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** they would not permit this point to be further 
argued. 

§6. In a fubfequent cafe, determined in 29 Car . 2. 
where there was a bargain and fale for years, followed 
by a releafe ; judgment was given by the whole court, 
“ That the leafe being within the ftatute of ufea, 
“ there was no need of an a£tual entry, to make the 
“ leflee capable of the releafe, for by virtue of the 
“ ftatute he fhall be adjudged to be in a&ual pof* 
tc feffion.§ ** 

§ 7. The recital of a leafe for a year, in a deed of 
releafe, is good evidence of fuch leafe againft the re- 
leafor, and all thofe who claim under him, but not as 
to others, without proving that there was fuch a deed, 
and that it was loft or deftroyed. 

§ 8. Every perfon who is capable of being feifed to 
the ufe of another, may convey his eftate by leafe and 
releafe; and every fpecies of property, that is capable 
of being conveyed to ufes, may be conveyed by leafe 
and releafe. 

§ 9. An eftate in remainder or reverfion, expedant 
on an eftate for years, may be conveyed by leafe and 
releafe. This point is fully proved by that eminent con- 
veyancer, the late Mr. Booth , in an opinion which has 
been printed. He admits Lord Coke's pofition, that a 

releafe cannot work without a pofleflion ; but contends, 
he only means, that the eftate upon which the releafe 
is to work mull be a veiled eftate : for in the fame 
8 folio, 
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folio, Lord Coke fays — “ If a than make a leafe for 
“ years, remainder for years, and the firft leffee en- 
“ ters, a releafe to him in the remainder for years*, is 
“ good, to enlarge his eftate ;§ ** which ihows his opi- 
nion to be, that it is not neceifary that the eftate to be 
enlarged, ihould be an eftate in actual poffeffion, and 
that it fuffices, if it be a veiled eftate, divided from 
the ultimate reverfion. 

§ 1 o. In the cafe of Short ridge v. Lampleigb , which 
will be ftated in a fubfequent part of this chapter, the 
perfon who made a conveyance by leafe and releafe, 
had only a reverfion expedant on a term for years, 
and this circumftance does not appear to have been 
noticed, either by the counfel who argued the cafe, 
or the judges who determined it. 

§ 11, It is now a common pradice to convey eftates « Inft. ^^oa, 
in remainder and reverfion, expedant on eftates for n 3 * 
life, by leafe and releafe ; but in cafes of this kind it 
is an inaccuracy to fay, that the releafee is in adual 
poffeffion of the hereditaments comprifed in the bar- 
gain and fale for a year. The proper expreffion is, 
that they are adually veiled in him, by virtue of the 
bargain and fale, and the operation of the ftatute of 
jufes, 

§ 1 a. It has been already obferved, that no ufe can 
be raffed on a bargain and fale, without fome pecu- 
niary confideration, but when the conveyance by leafe 
and releafe became a common affurance, only a no- 
minal confideration of five ihillings was mentioned in 

O 4 the 


What Con- 
fideration 
neceffary. 
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the deed of bargain and fale ; and even a refervatieal 
of a pepper corn rent has been held fufficient to raife 
* ufe in a bargain and fale for a year, to ground 9 
releafe. 

Barker v. § 13. A bargain and fale was made for a year, bf 

i Free m. 249. the words, demife , grant, and to farm let , yielding and 
a Mod. 25 a. paying a pepper corn rent, and it was made a queftion, 
whether a releafe could operate upon it, fo as tp make 
a good tenant to the pracipe . It was argued, that this 
was only a leafe at common law, for the words, de- 
piife, grant, and to farm let, are words, ufeef at the 
common law, and there was no word of confideration, 
nor of bargain and fale in the deed ; fo that it could 
not be intended by the parties that it fhould operate 
by way of pfe, — 2d, That the confideration was, 
executory, and alfo contingent, for this rent of a 
pepper corn was not to be p^id unlefs it was de- 
manded, which was uncertain whether it would or 
pot ; befides it was not payable prefently, and a future 
Confideration could npt raife a prelent ufe. 

3d, That the confideration pf a pepper coni was 
of no value to raife a ufe. 

But all the court was of opinion, that this leafe 
operated by the flatute of ufes j for as to the firfl ob- 
jection, they faid it had been often adjudged, that 
though there were not the words bargain and fell, yet 
it would operate by way of ufe, there being a fufficient 
Confideration,. 


As 
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As to the fecond objection, they held, that though 
this rent was to be -paid futurely, yet it was a prefent 
duty, and the obligation to pay it was prefent, for the 
words, yielding and paying, make a covenant: and 
North faid, that where thing? are done in the fame 
inflant, they would tranfpofe them, and fuppofe a 
precedency, it being to jupport common aflurances, 
and fo they might fuppofe the covenant to pay rent, 
to precede the railing of the ufe, and then the con-, 
fideration would be executed. North alfo faid, he 
had known it ruled feveral times, that a leafe and 
releafe in the fame deed was a good conveyance, for 
priority fhould be fuppofed. As to the third, they all 
held that the value of the confideration was not ma- 
terial, for it was ufual, if alt eftate was of the value 
of a thoufand pounds a year, to make five fhilings 
the confideration in a bargain and fale for a year; and 
by Porter’s cafe, 1 Rep. 24. a penny was fufficient to 
alter the ufe of a feoffment, and to caufe the feoffee 
fo be feifed to his own ufe. 

Judgment was given that the word, grant, would 
make the land pals by way of ufe, and that the refer- 
yation of a pepper com was a fufficient confideration 2 Mod. 254. 
to raife a ufe. 

§ 14, There is no necefiity for expreffing any con-, 
fideration in a deed of releafe to a bargainee for years, 
becaufe fuch releafe is a common law conveyance. 

| 15. In error upon a Judgment given in the Court Shortridge v . 
pf Common Pleas, the cafe w^s, that Thomas AJhby * 

3 demjfed 79 8 < 
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demifed the premifes in queftion to John Griffith , for 
fixty-one years, refer ving rent. That afterwards faid 
Thomas AJhby > by indenture dated a 8th September , in 
confederation of five fhillings, bargained and fold the 
premifes, to Six William Meadows and others, for one 
year, and by indenture dated 29th September , he 
releafed and confirmed the faid premifes, to faid 
Meadows and others in fee. 

It was contended that this reverfion did not pafs to 
the releafees, becaufe there was no confideration ex- 
preffed in the releafe, nor any ufe declared of it. 

But all the court held that the eftate was well veiled 
in the releafees ; though no confideration was ex- 
prefled in the releafe. 

A Leafe and § 1 6. A conveyance by leafe and releafe does not 
nc* C deveft°an deveft any eflate, or create a difcontinuance or for- 
Eftate. feiture. For Littleton fays — “ By force of a releafe 

S. too. “ nothing fhall pafs but the right which he may law- 

“ fully and rightfully releafe, without hurt or damage 
WniesR.383. “ to other perfons who fhall have right therein after 
“ his deceafe.” 

Whether a § 1 7. It appears to have been doubted, whether 
yfc ff fc 0 " t ^ iere can ^> e a refulting ufe upon a conveyance by 
Releafe. leafe and releafe. In the cafe of Shortridge r. Lump- 
Trt^i r. c. 4. ^ was held that if a leafe and releafe was 

* Ld. Ray. pleaded to A. and his heirs, and no confideration ap- 
2,Salk. 678. peared, nor faid to whofe ufe, it fhould be intended 

7 Mod. 7 6. to be to the # ufe of,?the releafee, and Mr, Juft. Powell 

faid, 
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faid, he was not fatisfied that the nature of the con- 
veyance would admitof a refulting ufe, though it was 
a conveyance much ufed to raife ufes upon, to a third 
perfon, by exprefs words, yet in ftri&nefs it was a 
common law conveyance. And if a leafe were made 
for forty years, and a releafe thereupon without con- 
sideration, or limiting of any ufes, it could not be 
intended to be to the ufe of the leflor^ for the ver$ 
extinguiihing the ellate of the leffee was a good con- 
sideration. 


§ 18. Without questioning the cafe put by Mr. 

Juftice Powell , it may be fairly contended, that in the 
cafe of a bargain and fale for a year only, and for a 
nominal consideration, with a releafe thereon, without 
any consideration, the ufe would refult to the original 
owner, if no ufe was declared. For the extinguish- 
ment of a term for one year could not be demed a 
consideration ; and therefore there could be no ground 
for contending againit the ufe refulting in this cafe, as 
Well as upon a feoffment. And the Lord Ch. Juft, 
and Powell agreed, that if there were a particular ufe Idem, 
limited on a releafe, the reft would refult. Ufes V. 2^73! 


§ 19. In cafes of conveyances to ufes under the To whom the 
Statute, it is faid that the poffeSIion of the deeds ap> 
pertains to the feoffees, and not to the cejlui que ufe , 1 ^ a ‘ 

becaufe the pofleflion or the deeds originsdly belonged 
to the feoffees to ufes, in order to enable them to de- 
fend the title to the land : and although the ftatute of 
ufes transfers the legal eftate to the cejlui que ufe , yet 
it does not transfer the deeds j but this do&rine feems 

very 
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very queflionable, as feoffees to ufes have now only 
a feifin of an inflaot, and are never called upon to 
defend the land. • And it feems reafonable to fuppofe, 
that where a ftatute transfers the legal feifin of lands 
from one perfon to another ; it Ihould alfo transfer the 
title deeds of fuch lands, as they muft be totally ufe- 
lefs in the hands of a perfon who has no connexion 
the eftate. 


TITLE 
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Se&ion 1. 

XX 7 ITH refpeffc to conveyances derived from the Origin and 
ftatute of ufes, which are faid to operate by Naturc °** 
tranfmutation of poffeilion, they derive their effect 
from the following principles. 

Where lands are conveyed by feoffment, fine, or Tit. n.c.4. 

• £• 1 2 • 

recovery, the legal feifin and eitate becomes veiled by 

thefe conveyances in the feoffee, cognizee or recoveror. 

But if the owner of the eftate declares his intention, 

that fuch feoffment, fine, or recovery, fhall enure to 

the ufe of a third perfon, a ufe will immediately ariie 

to fuch third perfon, out . of the feifin of the feoffee, 

cognizee, or recoveror, and the ftatute will transfer 

the actual poffeilion to fuch ufe, without any entry or 

daaxu 


§ 2. The 
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§ 2. The deeds by which the ufes of fines and 
recoveries are declared, (for feoffments to ufes aredif- 
continued,) derive' their effect froth the ffatute of ufes, 
and are called declarations of ufes. Where they are 
executed previous to the levying a fine or fuffering a 
recovery, they are called deeds to lead the ufes. But 
if executed fubfequent to a fine or recovery, they are 
then called deeds to declare the ufes of them. 

§ 3. With refpedl to deeds executed prior to 
the levying a fine or fuffering a recovery, it was 
refolved in 2 Ja. 1. iff. That although they were but 
directory, and did not bind the eftate or intereft of the 
land, yet if the fine, recovery, or other affurance was 
purfued according to the indentures, there could 
not be any bare averment againft the indentures 
taken in fuch cafe, that after the making of the 
indentures, and before the affurance, by mutual 
agreement of the parties, it was concluded that the 
affurance fhould be to other ufes. But if another 
agreement or limitation of ufes was made by writing, 
or by other matter, previous to the fine or recovery, as 
high or higher, then the lafi agreement fhould Hand. 

2d, That if the form of the indentures was not 
purfued, as to the quantity of land, or the time within 
which, CsV. an averment might be made, that the fine 
or recovery was to another ufe or intereft. 

3d, That although the indentures were not purfued 
in circumftances of time, quantity, perfon, yet, 
if no other new mean agreement could be proved, the 

affurance 
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kffurance fhould be to the ufes contained in the in- 
dentures. 

$ 4. With refpeft to the deeds executed fubfequent 
to the levying a fine or fuffering a recovery, it was 
formerly doubted whether they would operate fo as to 
direct the ufes of fuch prior fine or recovery ; becaufe 
where a fine was levied or a recovery fuffered, with- 
out confideration, the ufe of the land immediately Tit^n.c. 4. 
refulted back to the original owner j and when the 
ufe was once veiled, it was doubted whether it could 
afterwards be develted, by any fubfequent declaration 
or agreement. But it was refolved in 3 & 4 Philip Arthur ▼. 

& Mary y that a deed executed four years after a 
recovery had been fuffered, was fufficient to declare 
the ufes of fuch precedent recovery. And in a fubfe- 
quent cafe, a 8 Eliz. it was unanimoully refolved, that Dowman’* 

an indenture, fubfequent, was fufficient to direft and 

rr 9 K- e P- 7 

declare the ufes of a precedent recovery : and the 

words of the deed being, that the intent and meaning 

of the parties at the time of the faid recovery was, 

that the recoverors fhould Hand feifed to the ufes fet 

forth in the indenture, and to no other ufe, intent*' 

or purpofe, no averment could be admitted to prove 

that no fuch ufes had been declared, at the time when 

the recovery was fuffered ; and the fubfequent deed 

proved that there was a prefent, certain, and com- 

pleat agreement, and declaration of the ufes, at the 

time of the recovery, for fo the indenture exprefsly 

purported. 


§ 5. A deed 
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5 5 . A deed executed after the fufferiog a refcoverjp 
may be controlled by a fubfequent deed. 

§ 6. Thus, where a feme foie fuffered a recovery 
of her eftate, and by an indenture fubfequent, made 
between her and A. B ., whom fhe afterwards married* 
agreed, that after the foleniiiization of the marriage* 
the recoverors fhould (land feifed to the ufe of the 
hufband and wife arid their heirs. The marriage took 
effeft, and afterwards the recoverors conveyed the 
eftate to the hufband and wife and their heirs. Some 
time after the hufband and wife* by indenture made 
between them, and the heir of the wife, on the part 
of her father, reciting, that as the land came to her 
from her father, and as {he had no ifTue, notwith- 
ftandtng the indenture and conveyance aforefaid, the 
true intent was only that the iffue of the body of the 
wife fhould inherit the land, and for default thereof 
her right heirs ; It was agreed that the hufband and- 
wife, in future, fhould ftand feifed thereof to the ufe 
of themfelves in fpecial tail ; remainder to the right 
heirs of the wife. It was refolved that the ufes were 
• altered by the fecond deed. 

$ 7. Thus flood the old law refpe&ing declarations 
of ufes. But, it was enadted by the flatute of frauds* 
29 Ch, a. c. 3. f. 7. “ That all declarations or crea- 
“ tions of trufts or confidences, of any lands, tene- 
“ stems, or hereditaments, ihall be manifefted and 
“ proved by fome writing, figned by the party who is 
“ by law enabled to declare fuch truft, or by his laft 
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f* will in writing, dr elfe they {Hall be utterly void, 

** anfcf of none effe£l.” 

§ 8. Upon the conftru&ion of this ftatute, Lord 
Ch Juft. Holt appears to have been of opinion, that 7 Mod. 76. 
ufes might be declared by writing only, without feal. 

, By the’ ftatute 4 Ann, c. 16. f. 15. reciting, that it 
had been doubted, whether, fince the ftatute of 
frauds, the declarations or creations of ufes, trufts, 
or confidences, of any fines or common recoveries, 
manifefted by deed, made after the levying or fuffer- 
ing of fuch fines or recoveries, were good and 
effectual in law j it is thereby declared-—* 4 That all 
“ declarations or creations of any ufes, trufts, or 
“ or confidences, of any fines or common recoveries, 

“ of any lands, manifefted and proved, or which 
** thereafter fhould be manifefted and proved, by any 
“ deed then made, or thereafter to be made, by the 
“ party who was by law enabled to declare fuch ufes 
“ or trufts, after the levying or fuffering of any fuch 
“ fines or recoveries, were and fhould be as good 
** and effectual in the law, as if the faid a£t had not 
u been made. 

§ 9. It is obfervable that in this ftatute, the word 
deed is ufed inftead of writing, from whence it may 
be contended that a deed to which a feal is efiential 
is now required in all cafes, to declare ufes j but 
this ftatute does not repeal the claufe alluded to in the 
ftatute of frauds, it is only explanatory of it, and if 
Vol. IV. P taken 
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t|ken literally, can only be extended to declarations 
of ufes made fubfequent to a fine or recovery* and 
not to thofe made prior. 

$ 10. The claufe in the ftatute of frauds, which 
requires that delarations of ufes, truft, and confi- 
dences, fhould be in writing, extends in the cafe of 
fines, to third perfons only, and not to the cognizors 
and cognizees of the fine. For the refuldng ufe to 
the cognizors may be rebutted in favour of the cog- 
nizees, by parol evidence, (hewing fuch to have been 
the intention of the parties. The cafes on this fubjed 
have been already ftated. 

§ 11. No technical words are neceflary in a decla- 
ration of ufes, and Lord Cn. Juft. Holt has faid, that 
it is not abfolutely neceflary to infert the word ufe, 
in the declaration of ufes of a fine ; for any kind of 
agreement which manifeftly fliews the intent of the 
parties, will be fufficient. 

$ 12. It is laid down by Lord Holt, arguendo, that 
if A. bargains and fells to B. and his heir, and the 
deed is not inrolled ; or if a deed of feoffment is not 
executed by livery ; if a fine be levied between the 
fame parties, the deed of bargain and fale, or feoff- 
ment, will declare the ufes of the fine. 

- $ 13. In a declaration of the ufes of a fine or reco- 
very, the lands ought to be described with as much 
tfiinutenefs as in a feoffment or grant : for as lands 
arc des cri bed in a fine or recovery in the fame manner 

a* 
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as in a pracipe quod reddatj that is, only by the num- 
ber of meffuages, cottages, acres of arable, meadow, 

£s fa it is proper to have a more particular defcription 
in the deed of ufes, which is the meafure that ufually 
guides juries in afcertaining the eftates comprifed in a 
fine and recovery. And there arc many inftances 
where the Court of Common Pleas has directed the v?d e T<it. 
defcription of lands in fines and recoveries to be 
amended, in conformity to the deed by which the 
ufes were declared : hence there is an obvious pro- 
priety in Connecting the defcription in the fine, with 
the defcription in the deed. There is alfo an advan- 
tage in Hating in the deed, the defcription contained 
in the fine. 


$ 14. No confideration is neceffary to raife ufes on a 
fine or recovery, although in the cafe of a bargain 
and fale, and covenant to Hand feifed, it has been 
fhewn that a confideration is abfolutely neceffary. 
The reafon of this difference is thus explained by Mr. 
j tfargrave — In the former cafe” ("that of a decla- 
ration of ufes) 44 the eftate is paffed completely from 
44 the grantor or donor, without the aid of a court of 
** equity, and therefore it is immaterial whether the 
“ ufe declared on the eftate is gratuitous, or not ; it 
44 being fufficient that the grantees or donees receive 
44 it, coupled with a truft or ufe. But in the latter 
“ cafe (viz. that of a bargain and fale, or covenant to 
44 ftand feifed) the tranfaction refts in covenant or 
44 agreement, between the covenantor or bargainor 
u and the cejlui que ufe , and if the covenant or agree- 
44 ment was not founded on the confideration of" 


NoConfiders* 
tion necefTary* 
* 

1 Ld. Raym. 
290. 


1 Inft. I23A 
n. 8 . 
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44 blood, 
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** blood, or a valuable confederation, iuch as marriage 
** or money, our courts of 'equity, which, till the 
u 27 Hwi. 8. had the foie cognizance of ufes, would 
u not interpofe to compel the performance. In fewer 
• “ words, chancery would enforce ufes annexed to a 
“ perfett gift, however gratuitous they might be, but 
* e not thofe refting on a naked contract, without even 
“ fo much as the confideration of blood to maintain 
“ them.” 


Declarations 
of Ufes made 
prior to Fmes 
or Recoveries, 


Ante f. 


§ 1 5. It has been dated, that where a deed declar- 
ing the ufes of a fine or recovery is executed, previous 
to .the levying the fine or differing the recovery, it is 
called a deed to lead the ufes of fuch fine or recovery; 
and although the datutc of frauds requires, that all 
declarations of ufes fhall be manifefted by fome writ- 
ing, which excludes all averments, yet no other 
alteration in the law, as laid down in the Countefs of 
Rutland's cafe, has taken place. 


Jones v. 
Morley, 

1 Ld. Raym. 
*87. 

a Mod. 159. 


§ 1 6. Ann Bowyer being feiled in fee of the manor 
of Trenchant , by indentures of leafe and releafe, in 
confiderarion of a marriage then intended between 
her and Edward Morley , and an agreement on the 
part of Morley , to fettle a jointure on her of 300/. a 
year, conveyed the fame to truites, in trull for herfelf 
and her heirs, until the marriage took effeft, and the 

ft 

jointure was made, and afterwards to the ufe of 
Edward Morley and his heirs. The marriage took 

t 

place, and foon afterwards a fecond deed was exe- 
cuted, dated 29th January 1665, between the faid 
Edward and Ann of the firft part, and truftees on 

the 
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the other part, reciting, that a fine was already ac- 
knowledged and agreed to be levied in due form of 
law, next Hilary term, between the trultees named m 
that deed, and the faid Edward and Ann his wife, of 
the faid manor of Trenchant , it was declared that the 
fame fhould enure, to the ufe of the faid Edward. 
and his heirs. Two days after the execution of this 
lafl deed, and before the fine was levied, a writing in- 
dented was executed between the faid Edward Morley 
of the one part, and the faid Ann his wife, of the 
other part, whereby they both, in confideration of the 
marriage, and other good caufes, did covenant, con- 
fent, and agree to revoke all former grants, bargains, 
contracts, writings, covenants, and obligations, made 
pr done between them, until the faid Edward had 
performed the agreements in the faid marriage fettle- 
ment, on his part ; and that in default thereof, it 
might be lawful for the faid Ann and her heirs, to 
enter into the faid manor and land, conveyed by the 
faid fettlement, without the let of the faid Edward or 
his heirs. 

i -■* ■ -■* l A ^ 

The fine was levied odabh Purificationisy which was 
the 9th of February in that term. Edward Morley 
did not fettle a jointure, purfuant to the agreement,, 
and Ann his wife died without iffue. The queftion 
was, whether the fine fhould enure to the ufe of Ed- 
ward Morley and his heirs, according to the deed of 
the 49th January ; or to the ufe of- Ann his wife, 
and her heirs, according to the deed of the 31ft 
January. , . - 


P 3 




The 
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The Court of King's Bench was unanimoufly of 
opinion, that the fine did not enure to the ufes de- 
clared by the deed of the 29th of January ; but that 
this deed was controlled by the writing of the 31ft of 
January ; to ' prove which Lord Chief Juftice Holt 
premifed three things, ift, If it be covenanted by 
deed to levy a fine of lands, &c. to fuch perfons and 
ufes, and the fine is levied purfuant to the deed ; no 
proof whatever, by parol, fhall be admitted, to prove 
that this fine was levied to other ufes than thoffe 
which are contained in the deed ; but a fubfequent 
deed may alter the ufes of the fine, though a parol 
agreement (as this writing between a hufband and 
wife is not a deed, but amounts to a particular decla- 
ration) cannot. But if there be a variance between 
the deed and the fine, in any circumftance, then the 
parties may aver the fine to be levied to'other ufes. 

2d, Though there be a variance between the deed 
and the fine, yet if nothing appear to the contrary, 
the fine fhall be taken to be to the ufes of the deed, 
and in that cafe the deed is not only evidence of the 
ufes, but the fine is by conftru&ion of law to the ufes 
of the deed. 

3d, If the fine had agreed with the deed, the ufeS 
limited by the deed could not have been controlled by 
the writing of the 31ft January ; becaufe, though the 
deed of a feme covert is not valid in law, yet the deed 
having relation to the fine takes validity from thence, 
gpd wijl conclude IisiV 


From 



Title XXXII* Deed. Ch. xiv. $ 16. zt$ 

From thefe premifes his lordfiup conduced, that 
the fine could not be to the ufe of the deed of the 
29th of January , becaufe the fineto. be levied by that 
deed ought to have been levied the Hilary term next 
following, exclufive of that Hilary term in which, the 
deed was made : but the fine was levied in the fame 
Hilary, term in which the deed was made, and there- 
fore there was a variance between the fine and the 
deed, and confequently room was left for averment ; 
for if the deed had been purfued, the wife would 
have had twelve months to fee whether the huiband 
would perform the marriage agreement, and if he 
would not, file might have refufed to join in levying 
the fine, of which benefit flie was deprived, by . its 
having been immediately levied. Then the huiband, 
by the writing of the 31ft of January, agreed to the 
terms ftipulated in the marriage fettlement, and the 
fine was levied accordingly, from whence it manifeftiy 
appeared, that the agreement contained in the deed 
of the 29th of January was relinquifhed, and the 
new agreement of the 31ft was defigned to lead the 
ufes of the fine. 

It was agreed by the whole court, that the writing 
of the 31ft of January was a Sufficient declaration of 
the ufes of the fine; and if it were not, yet it would 
be fufficient to controul the deed of the 29th, for it 
was there agreed, that all deeds, conveyances, 13 c. 
taade in contradiction to the marriage fettlement, 
ihould be null and void; then if no ufe could arife 
under the deed of the 29th, the ufe refulted to the 

P 4 wife 
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wif£ and her heirs, and judgment muft be given |>r 
the heir or the wife. 

Shoy< Pari. Upon a writ of error this judgment was affcrmed by 
Ca. 140. the Houfe of Lords. 

C 1 7. A fecond deed to lead the ufes of a fine or 
recovery, mult be executed by all thofe who were 
parties to the firft deed, and were concerned in in- 
tereft, in order to render the firft deed void ; for if 
the fecond deed be only executed by fome of the 
parties concerned in intereft, and not by all of them, 
it will not avoid the firft deed. 


Stapilton v. 
Stapilton, 

I Atk. 2. 


§ 18. Philip Stapilton being tenant for ninety-nine 
years, if he ihould fo long live, with remainder to 
truftees to preferve contingent remainders, remainder 
to his firft and other fons, and having two fons, 
Henry and Philip ; the father and fons, by deeds of 
leafe and releafe, dated the 9th and 10th September 
1724, conveyed the premifes to two perfons as tenants 
to the pracipe, for the purpofe of fuffering a common 
recovery, which was to enure, as to part, to the 
ufe of Philip the father for life, remainder to Hehry 
the fon for life, remainder to his firft and other fons 
in tail, remainder to Philip the fon for life, remainder 
to his firft and other fons in tail, &c. There were 

j - 1 4 i v i 

covenants to fuffer a recovery within twelve months, 
and likewife for further affurances. Before any reco- 
very was fuffered, Henry the fon died, leaving iifue 
Henry the plaintiff. Afterwards, by leafe and releafe, 

13th 
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Tatft and jptjt April, 1735, to which the heir off thg 
Cirvjving truftee, in the original fettlement of 1661 
was a party* Philip the father and Philip the fon co- 
venanted to fuller a recovery of the fame premifes, to 
the ufe fas to part) of Philip the father, his heirs and 
affigns ; and as to the other part, to the u£b of 
Philip the hit|ier for life, remainder to Philip the /bn 
in fee. 

J 

|n Trinity term 1725, a recovery was fuffered, in 
yrhich were the fame tenant to the pr&cipe, the lamg 
demandant and vouchees (except Henry who was 
dead as were covenanted to be by the firft deed. ft 
was likewife fuffered within twelve months after 
the execution of the fir if deed, ft was proved in ftie 
caufe that Henry the fon, who died h e f° re the re- 
covery was fuffered, was a baft ard j and the queftioq 
was, whether the fon of Henry was entitled, to 
premises under the declaration of ufes made in th§ 
year 1724? or whether that declaration was avoide<| 
hy the fubfequent declaration in 1725 ?, 


Lord Hardwicke. —The firft queftion in this cafe is. 
whether the feafe and releafe of the 9th and 10th or 
September 1724, will amount to a good declaration of 
the ufes of the recovery, notwithstanding the fubfe- 
quent deed of April 1725 ? 1 am ftrongly inclined to 
think that the leafe and releafe of 1 724, will amount 

,-t *<*..**# ♦♦ V I S - A , 1 Ik «! 

to a 
this 
and 
h r es. 

8 a recovery,' 


good declaration of the ufes of the recovery, 
queftion depends on the conftru&ion of law, 
the authority of cafes upon the declaration 0/ 
ft is true, where there is an agreement to fuffer 
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a recovery, and ufes are declared, if the recovery ** 
afterwards fuffered, though it varies in point o£ tim e 
from the recovery covenanted to be fuffered; yet if 
there be no fubfequent declaration of ufes, the reco- 
very will enure to the ufes fo declared; and before the 
ftatute of frauds, if the deed declaring the ufes had 
not been purfued, a parol declaration of the ufes 
would have been admitted ; but if there was a deed 
declaring the ufes, and the recovery was fuffered 
accordingly, that would, before the ftatute, have ex- 
cluded a parol declaration of new ufes. But even 
How there may be a fubfequent declaration of other 
ufes, but that declaration muft -be in writing, and 
fuch a new declaration of ufes depends upon the 
agreement of the parties : therefore though it was faid 
at the bar, that the declaration of ufes is in the power 
of the tenant in tail, and that he may declare new 
ufes, I take that not to be law ; for fuch fubfequent 
declaration of ufes muft be by all the parties con- 
cerned in intereft ; and in the cafe of the Countefs 
of Rutland, it is not laid down that the tenant in tail 
may declare new ufes, but it is faid, wbilji it is dine- 
tory only, new ufes may be declared ; and the meaning 
of that is, that as the new ufes muft arife out of the 
agreement of the parties, the parties may change the 
ufes, but that muft be done by the mutual confent of 
all the parties concerned in intereft, and in that cafe 
it was a mutual agreement of all the parries. But in 
the prefent cafe, the fecond agreement not being be- 
tween all the parties concerned in intereft, ought not 
to controul the firft declaration, and efpedally as the 
recovery was fuffered within the rime preferibed by 

the 
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die firfl deed, and between the Came demandant and 
tenant. 

5 19. A man and his wife, in the year 1692, made 
a mortgage of the wife’s eftate, and covenanted in 
the mortgage deed to levy a fine of the premifes in 
the Eajier term following. The fine was not levied 
till Trinity term 1695. Afterwards, but in the fame 
year, in confideration of more money, they joined in 
a conveyance of the equity of redemption, and cove- 
nanted that the fine which had been levied fhould be 
to the ufes of this laft deed. 

Lord Hardwicke faid, he was inclined to think, as 
the covenant to levy the fine under the firft deed was 
confined to a particular term, and was not levied till 
after that, the hufband and wife might by the deed in 

95, covenant that the fine which had been levied, 
fhould be to the ufes of the latter deed ; and that the 
former deed in 1692 might be laid out of the cafe, as 
the covenant under it for levying the fine in Eajier 
term was not ftri&ly purfued. 

§ 20. With refpeft to declarations of ufes executed 
after a fine has been levied or a* recovery fuffered, die 
the principles laid down in Vow man’s cafe, and 
Y&vifor's cafe, have been applied to them in modem 
times, as fully as they were previous to the flatute of 
frauds. And in a modern cafe, a deed declaring the 
ufes of a fine four years after it was levied was de- 
termined to to be good, the jury having found that 
the fine was levied to the ufes of the deed. 

5 § 2 1. A . and 
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Fleetwood ». 
Temple man, 
z Atk.79. 


Declaration 
of Ufes made 
fubfcqucat. 
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Bufhell ▼. : $. $*. 4 • and B. bis wife levied a finp, ^nd four- 

ii Mod. 196. years after they, by deed, declared the ufes of it, in 
Holt. R. 733. w hich were the following words — All and every 
M fine or fines, levied or to be levied, fhall be to the 
“ ufes of the deed.” 

The queftioti was, whether the ufes of the fine 
were well and fufficiently declared by this fubfequent 
deed. 

Lord Chief Juftice Holt delivered the opinion of 
the Court, that the ufes were well declared, the jury 
having found that the fine was levied to the ufes 
therein declared. The court was alfo of opinion, that 
notwithstanding the llatute of frauds, a fubfequent 
deed is now as good, as it was before that llatute was 
made. 


§ 22. It is now the ufual pra&ice, where a fine is 
intended to be levied to ufes, to execute a deed pre- 
vious to the fine, in which the intended cognizor 
covenants to levy a fine and a declaration is inferted 
in the deed, of the ufes to which the fine, when 
levied, ihaU'enure. And where a recovery is intended 
to be fullered, a deed is executed to make a tenant to 
the pracipe with an agreement to fuifer a recovery, 
and a declaration of the ufes of the recovery is 
inferted in the deed. 

who may $ 2 3* refpeft to the perfons who are capable 
declare Ufes. qf declaring ufes, not only all thofe to whom the law, 
in other inftances, gives a difpofing power, are capav 

ble 
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ble of declaring ufes, but alfo fome petfdils who 4 rtf 
incapacitated from conveying away their* eftafCS by any 
other kind of affurance. 

§ 24. It is faid by Lord Bacon, that the king may 
declare a ufe on his letters patent, though, if no ufe be 
declared, the letters patent imply a ufe. 

§ 25. As a married woman is allowed to join with 
her hufband in levying a fine, or fuffering a recovery, 
ahd to bind herfelf by thofe aflurances, fhe is alfo al- 
lowed to join with her hufband in declaring the # ufcs of 
fuch fine or recovery ; for, otherwife, the privilege of 
joining with her hufband, in levying a fine, or fuffer- 
ing a recovery, would be nugatory, as the eflate would 
immediately refult to the former ufes. 

$ 26. If the hufband alone declares the ufes of a 
fine, levied by him ahd his wife of the lands of the 
wife, it will bind the wife, un^efs her diffent appears ; 
for, when fhe joined her hufband in the fine, it fhall 
be prefumed that fhe alfo joined him in the agreement, 
refpe&ing the declaration of the ufes, unlefs the con- 
trary is proved. 

5 

§ 27. A hufband and wife joined in a fine of the 
wife’s lands to a purchafer, and, afterwards, the hus- 
band alone declared the ufes of it by articles. The 
queftion was, whether it fhould bind the wife. 

Lord Hardwicke . — As no other deed is fhown that 
declares different ufes, and the .ufes declared do not 
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The King. 


Married 
Women. 
Vide Tit. 
36. 


Vide Tit. 11. 
ch. 4. f. 16. 


a Rep. 57 a. 


LuQier v. 
Banbing, 
Dyer *90 a. 

Harrington’* 
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S wanton v. 
Raven, 

3 Atk. ioj. 
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vary from what the wife intended, it fhall hind hex 
notwithflanding. And, therefore, the bill which fit* 
has brought, after an acquiescence of fifteen years fine* 
her hufband’s death, for poifeffion, on fuggeflion that 
file is not bound by the fine, as file did not join in the 
articles with the hufband, rnuflbe difmifled. 

§ 28. If a hufband and wife levy a fine of the wife‘s 
eflate, and an indenture is prepared in the name of the 
hufband and wife, declaring the ufes of fuch fine, and 
the hufband feals and delivers it, but the wife ref ufes 
to do fo, it will not bind her, becaufe her refufal to 
execute the declaration of ufes is a fufficient proof of 
her diffent. 

§ 29. If the wife alone declares the ufe* of a fine, 
* Rep. 57 b. levied by her and her hufband of her land, fuch de- 
claration will be void, becaufe, being fub potejlate viri, 
(he cannot limit the ufe without the concurrence of 
her hufband. On the other fide, the hufband, who 
has no eflate in his own right, cannot declare the ufes 
of fuch a fine, without the exprefs or implied concur- 
rence of the wife ; fo that the one is not fui juris, , al- 
though fhe has the eflate, and the other Is fui juris, 
but has not the eflate: hence it follows, that when 
they make different declarations, fuch declarations are 
both void. 


Webb v. 
,Wor*field, 
a Roll Ab. 
79 *. 


Gi'lb. Ufcs 
148. 


Beckwith’s 

Cafe, 

a Rep. 56. 


§ 30. Chrijlopher Kerne , and Elizabeth his wif€, be- 
ing feifed in fee, in right of die faid Elizabeth, # a in- 
denture was executed by Elizabeth, without the con- 
sent of her hufband, by which the laid Elizabeth alone 

limited 



Title XXXII. Deed. Ctf .xiv. $ 30, 3T. A2$ 

limited and declared the ules of a fine, which after- 
wards fhould be levied. Eight years after, the hufband 
executed an indenture, without the confent of his wife, 
by which ufes were declared, different from thofe con- 
tained in the indenture executed by the wife. The 
fine was afterwards levied by the hufband and wife, 
to the conufees mentioned in the indenture executed 
by the wife, and it was found that there were no other 
ufes declared of it. 

It was determined, that both the limitations and de- 
clarations of the ufes were void ; and that the laid fiqe 
was, by conftrh&ion of law, to the ufe of the wife 
and her heirs. 

S3 x. It was alfo refolved in this cafe, that, if the a Rep. 58* 
hufband and wife agree in the declaration of the ufes 
of part of the land, and vary in the declaration of the 
refidue, it will be good for the part in which they 
agree, and void for the refidue. “ For (fays Gilbert ) Gilb. Ufe* 

M as to that part in which they both agree, all the al6 ‘ 

** requifites are found neceifary to make a declaration ; 

“ and the defe& of the other part can have no influ- 
** once on that which is good : but if they agree in 
“ the limitation of ufes for part of the eftate in the 
“ land, and difagree in the other eft ares, there, all is 
“ void ; for elfe there will be another moulding of the 
** eftates than the wife defigns, and her confent is re- 
“ quiftle to every eftate that ihall be created by the 
“ limitation of ufes, and it is to.be ordered by her di« 

** re&ion. Thus, if the hufband declares the ufes to 
** himfelf and wife for life, the remainder to the heirs 

of 
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“ of the wife, and the wife declares the ufel to her- 
“ i elf for life, and then to her own right he$rs, both 
* declarations are void, and it fhall not hand good for 
“ tfie remainder in fee, and be void for the reft, for, 
u the eftate moving from the wife, whatever ufes do 
** tike effe& muft be by her direction and confent, and 
* * lU the manner fhe pleafes : though the hufband has 
“ ftower over the eftate of the wife during coverture, 
“ yet, if Ihe declares the ufe one way, and he an- 
“ other, his direction is abfolutely void, and it fhall 
“ hot ftand during the coverture. The reason of the 
**' difference feems, that, in other cafes, the hufband,' 
“ having power over the wife’s eftate, he may grant 
“ an intereft as from himfelf during the coverture, for 
“ fo long as he has power over her eftate ; but when 
“ they levy a fine in fee, the eftate paflfes folety and 
“ entirely as one eftate in fee-fimple from the wife, 
“ and the ufes that are declared thereupon, njuft be alf 
“ with the confent of the wife for the' whole eftate ; 
“ beeaiife the whole eftate and intereft paffes from the 
u wife.” 

$ 32. It was laid' down in a fubfequerit cafe, that if 
a married woman alone declares the tiles of a fine, the 
affent of her hufband fhall hot be intended,' if nothing 
appears to the contrary. But the declaration is" void, 
uhlefs an exprefs affent appears. 


Johnfon v. 
Cotton, 
Skin. 275. 


Infants. 

2 Rep. 58 a. 
10 Rep. 42 h, 
Bac. Read. 
67. 


§ 33. It is faid by the Judges in Beckwith's cafe^ 
that if an infant levies a fine, and' declaims the ufes of 
if, fuch declaration fhall bind him, as , long as ,the fine 
remains in force ; for, ihalmucK as Ee hath been ad- 
mitted 
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mitted by the Judges to levy a fine, the law will per- 
mit hitn to declare the ufe thereof, and fuch declara- 
tion will be valid as long as the fine. 

§ 34. It has, however, been determined, that an 
agreement entered into by ah infant, to levy a fine, an^ 
fuffer a recovery, when he came of age, to certain 
ufes, will not operate as a declaration of the ufes of 
fuch fine or recovery. 

§ 35- The Earl of Ferrers being tenant for life. Nightingale 

v errcrs 

with remainder to his firft and other fons in tail male, 3 p. Wm*. 
and having a fon Who was about 1 7 years old, a very 20 7 * 
advantageous match had been agreed upon between 
fuch fon and a young lady, and articles were entered 
into by Lord Ferrers and his fon, whereby Lord Fer- 
rers covenanted, that he and his fon fhould, within a 
year after the fon came of age, by fine or recovery, 
fettle the bulk of his eftate to the ufe of the fon for 
life, remainder to his firft and other fons in tail, &c. 

The marriage, took effect, and the infant fon having 
thus executed this deed during his infancy, afterwards 
came of age, and, purfuant to his covenant, joined 
with his father in levying a fine and fuffering a com- 
mon recovery ; but there was no declaration of ufes. 

The queftion was, whether thefe articles amounted to 
a declaration of the ufes of the fine and recovery ? 

And it was determined by Sir Jofepb Jekyl/ t that they 
( did not. 

§ 36. An infant covenanted to levy a fine by fuch Froft ▼. 
a time* to fuch ufes. Before the time he came of age, 

V01.. IV. then 
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Idiots and 
Lutiatickf, 
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Vide Tit. 35. 
and 36. 
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'Palm. 405. 
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theft the fine was levied : and, by another deed made 
at full age, he declared it to be to other ufes. The 
court held, the laft deed ihduld be that which ftould 

lead the ufes. 

‘ # 

§ 37. It is alfo laid, that if a perfon who is non 
tempos mentis , fuch as an idiot or lunatic, is permitted 
to levy a fine, his declaration of the ufes of it will be 
good. But, in cafes of this kind, as well as thofe of 
infants, the Court of Chancery will interfere. 

. § 38. The right of declaring the ufes of a fine or 
recovery, is preeifely co-extenfive with the quantity 
and nature of the eftate or intereft which each of the 
parties has in the lands. If, therefore, a tenant for 
life, and die perfon having the remainder or reverfion, 
join in levying a fine orjfuffering a recovery, they may 
declare the ufes according to their refpe&ive eftates in 
the land. 

§ 39. So, if there be two joint-tenants, who join 
in levying a fine or fuffering a recovery, and one de- 
clares the ufe in one manner, and the other in another 
manner : each of them {hall be good for their refpec- 
tive parts ; becaufe the declaration of the ufe {hall be 
dire&ed and governed according to their feveral eftates 
and interefts. 

$ 40. It was held, in a modern cafe, that where ft 
fine was levied by tenant for life, remainder-man ih 
tail, and reverfioner in fee, a declaration of ufes 
by the tenant for life, and remainder-man in tail, did 
hdt bind the reverfioner. 


S 4 i* A ufe 
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§ 41. A ufe^nay be declared on. a releafe as well as m *y be 
on a fine or recovery ; and it has been the conftant Leafoand* * 
practice, for this laft century, to make all fettlements c«fe* and 
by a bargain and iale for a'year, and a releafe to ufes : Opinion*, 

In fuch cafe, the ufes arife out of the feUin' of the re- . ** * P * * 8p * 
leafees, and the ufes of the releafe are ufually declared 
in the fame deed by which the lands are relea&d. 

/ 

$ 42. It fhould, however, be observed, that no 
perfon can declare the ufes of a releafe, who is not 
capable of transferring Isolds by that mode of convey- 
ance ; and, therefore, a declaration of the ufes of a 
releafe by a married woman, or an infant, would be 
void. 


TITLE 
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7. Powers in Grofs . 
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§ 19. A Power of Appointment 
includes a Right to referve 
a new Power . 

2 1. Exception — Powers Colla- 
teral . 
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given. 

24. Infants . 
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34. Power of Appointment 
does not fufpend the vejl - ' 
iVy of Remainders . 


Nature of. 
Vide Tit. 11. 
ch. 4. f. 4, St 
6 9 7 » 


Section i. 

IT has been ftated in a former Title, that powers of 
revocation and appointment may be inferted in all 
conveyances which derive their effect from the Statute 
of Ufes ; and, when executed, the ufes originally de- 
clared ceafe, and new ufes immediately arife out of the 
feifin of the cognizees, recoverors, or releafees, to the 
perfon named in the appointment j and the ftatute 
transfers the legal eftate to the appointees, who, bj • 
that means, acquire the legal eftate and poffeflion. 


5 2 . Powers were foon found to be much more 
convenient than conditions, and were therefore gene- 
1 rally 
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rally introduced into family fettlements ; and, although 
feveral of thefe*powers are not ufually called powers 
of revocation, fuch as powers of jointuring, leafing, 
and charging lands with the payment of a fum of 
money, yet all thefe are in powers of revocation, 
for they operate as revocations pro tanto of the preced- 
ing eftates. 


§ 3. Powers of revocation and appointment may be 
referved, either to the original owners of the land, or 
to mere ft rangers ; from whence arifes the general di- 
vifion of powers into thofe which relate to the land, 
and thofe which are collateral to it. 


DiVifion of 
Powers. 

Gilb. Ufca 
141. 

Hard. R.410. 
415. Cowp. 
R 263. 


§ 4. Powers relating* to the land, are thofe which Powers re- 
are given to fome perfon having an eftate or intereft in Land. **** 
the land, over which they are to be exercifed. Thefe 
powers are again fubdivided into two forts : Powers 
Appendant, arid in Grofs. 


§ 5. A power appendant, is where a perfon has an 
eftate in land, with a power of revocation and appoint- 
ment, the execution of which falls within the compafs 
of his eftate ; as, whtre a tenant for life has a power 
of making leafes for a certain -number of years. 


Powers Ap- 
pendant.' 


§ 6. It was refolved in Sir Edward CIere*s cafe, that 6 Rrp. 18 *. 
if a man, feifed of lands in fee, makes a feoffment to 
the ufe of fuch perfon or perfons, and of fuch eftate C°* v - Cham, 
and eftates as he (hall appoint by his will, that, by f r ^ ch! iSf. 
operation of law, the ufe doth veftj in the feoffor, and 
he is feifed of a qualified fee, that is to fay, till de- 

Q^3 claration 





Power* in 
Grofo. 


Powers col- 
lateral. 

Booth* sOpin. 
Cafes &Opin. 
voL i. 42 1 • 


Cowp.R.363. 
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elatation and limitation be made according to hit 
power. 

§ 7. A power in grofs is, where a perfon has an 
eftate in the land, with a power of revocation and ap* 
pointment, the execution of which falls out of the 
compafs of his eftate ; but, notwithftanding, is an* 
nexed in privity to it, and takes efFeffc in the appointee, 
out of an intereft veiled in the appointor. 

§ 8. Thus, where a tenant for life has a power of 
creating an eftate, to commence after the determina- 
tion of his own, fuch as a power to fettle a jointure on 
his wife, or to create a term for years, to commence 
in poffeffion after his own death, thefe are called Powers 
in Grofs ; becaufe the eftate of the perfon to whom 
they are given, will not be affe&ed by the execution 
of them. 

§ 9. Powers collateral, are thofe which are given to 
mere ftrangers, having no eftate or intereft in the 
land. Thus, where powers of fale and exchange are 
given to truftees in a marriage-fettlement, they are 
faid to be collateral to the land, being referved to 
ftrangers. 

§ 1 o. A power relating to the land, is part of the 
old dominion, and is therefore favourably expounded : 
whereas a power collateral to the land, being referred 
to a mere ftranger, is confidered in the light of a bare 
authority, and is therefore conftrued ftriftly. 


§11. Powers 
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§ x i. Powers are, in general, only inferted in deeds 
which operate by tranftnutation of poffeffion, that is, 
in declaration! of ufes of hues and recoveries, or in 
rel^afes ; for it is fomewhat doubtful, whether powers 
can be inferted in a bargain and fale, or covenant to 
ftand feifed, becaufe, in thefe, a confideration is abfo- 
lutely neceflary $ and powers are often given to raife 
eftates without any confideration^ 

§ 12. In the creation of a power, there is no ne- 
ceflity fin* any technical words, as it will be fufficient, 
if the intention of the party who creates the power, 
be clearly manifefted. 

§ 13. Thus, where the words, “ and if the faid 

A. B. lhall make any eftate in fee-fimple or fee-tail, 
“ then the ufe lhall be,” life, were inferted in a deed 
without mentioning what lands, it was refolved, that 
they lhould be intended of the lands comprifed in the 
deed, and lhould be a fufficient creation of a power. 

-§14. So, if the words are, § ** it lhall be lawful for 

B. to alter, change, &c. any ufe, and to limit 
“ new — or that, after altering, changing, £sV. faid 
** ufes, the fine lhould be to the ufes newly limited.” 

§ 15. A, t on his marriage with B ., conveyed lands to 

C. in trull: for himfelf for life, remainder tQ B. for life, re- 
mainder to die heirs of their two bodies, remainder to A. 
in fee; provifo, that in default of ifiue of the marriage, C. 
lhould convey to fuch ufes as the furvivor lhould appoint. 
A. devifed the land to D., and died without ilfue. 

Qjl Lord 
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Lord Keeper Wright laid, that Lord Dyer* s feintilla Juris 
remained in C., and though the provifo was unflril- 
fully penned, yet it amounted to a power of revoking 
and limiting new ufes. 

§ 16. Where a perfon has a power to charge land 
with a certain fum of money, he may alfo charge it 
with the payment of the intereft of fuch fum ; for the 
intention is, to charge the land with the principal 
money, and that of courfe carries intereft, otherwife 
no one would lend the money. 

§ 17. Where there was a power to charge lands 
with portions for younger children, living at the fa- 
ther’s death, a child in ventre fa mere was confidered 
within the power ; for it may be well looked upon, in 
equity, to be living at the father’s death, in ventre fa 
mere. 

§ 18. Although a power of appointing new ufes 
implies, in itfelf, a power of revoking the former ufes, 
becaufe, otherwife, the power of appointing new ufes 
could not be effectuated, yet a power of revocation only, 
does not imply a power of appointing new ufes. This 
point is contradicted by Lord Keeper Finch. But Sir 
fohn Strange reports, that upon a trial at Bar in Eajter 
term io Geo. i , the Court of King’s Bench was of 
opinion, that a power of revocation alone did not en. 
able a perfon to limit new ufes. If, upon fuch revoca- 
tion, the perfon became feifed in fee, he might difpofe 
of the lands by deed or will, but not by a new decla* 
ration of ufes. 

§ 19. A power 
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, ^ * 

§ 19. A power of appointment relating to the land, A Power of 
includes in itfelf a right to appoint, either abfolutely, 
or with a new power of revocation and appointmefttv Right to re- 

_ - r ferve a new 

But if a perfon once executes a power or revocation power, 
and appointment of new ufes, Over the whole eftate, 
his power is thereby completely exhaufted, unlefs he 
referves to himfelf a new power of revocation and 
appointment. 

. §20. Sampfon Hele , being feifed in fee of the lands Hele t. Bond, 

in queftion, conveyed them in 1684, by leafe and re- p^c. i^Cht** 
leafe and fine, to truftees, to the ufe of himfelf for 474 * 
life, remainder to the ufe of his fon for life, remain* 
der over. In the releafe, there was a power given to 
Sampfon Hele to revoke the ufes contained therein, and 
to limit other ufes ; and alfo, to revoke or alter fuch 
new limitations, and to declare other ufes. 

Sampfon Hele did accordingly, by deed-poll, in 1687, 
reciting his power, revoke the ufes limited in the re- 
leafe of 1684, and appointed new ufes. 

Sampfon Hele , by indenture in 1704, between hint 
and truftees, reciting the releafe in 1684, and thd 
power of revocation therein contained, and alfo thd 
deed-poll of 1687, by which he had revoked the firft 
ufes and limited new ones, did , according 1 o the power 
and authority to him by the faid recited indenture , dnd 
the provifo therein fpecified and contained , given and re v 
ferved) revoke the ufes limited by the deed-poll, and, 
by virtue of the faid power, appointed new ones. ' 
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The queftion was, whether the deed-poll of 1687, 
and the ufeft thereby limited* were well revoked by 
the indenture of 1704. 


The Lord Chancellor declared, that this was a new 
cafe, and that he did not find any authority to warrant 
fuch a revocation $ nor was there an inftance in any of 
the authorities, which were infilled on, of any fuch 
power of revocation ; but referred it to the Judges of 
the Bang’s Bench for their opinion, whether the ufe* 
limited by the deed-poll of 1687 were well revoked by 
the indenture of 1704, by virtue of the power of re- 
vocation contained in the indenture of 1684. 


The Judges of the King’s Bench certified their un- 
animous opinion to be, “ that the power of revocation 
“ in the indenture of 1684, was fully executed by the 
“ deed-poll of 1687 ; and that the farther power in 
“ the indenture of 1684, to revoke any new appoint- 
“ ment of ufes, was void in its creation as to fuch 
“ ufes as ihould afterwards be duly limited, unlefs a 
“ power of revocation fhould be again exprefsly re- 
“ ferved, which was not in this cafe; and* confe- 
“ quently, that the ufes limited by the deed-poll of 
“ 1687, were not revoked or annulled by the indcn- 
“ ture of 1 704." 


Printed Ca. 
Dorn. Proc. 
> 7 * 7 . 

Adams ». . 
' Adams* 
Cowp. R. 
65 1. 


The Lord Chancellor concurring in this opinion, 
decreed accordingly. 


On an appeal to die Houfe of Lords, *h* decree 
was affirmed with the concurrence of all the Judges. 

§ 21. But 
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$ si* But where a power is collateral to the land, 
the perfan to whom it is given cannot, upon the exe- 
cution of it, referve to himfelf a new power of rtf- 
vocation. 

$ aa. Sir George Croohe having three, daughters 
only, directed, by his will, that his lands (hould de- 
feend and go among ft his daughters in fuch (hares and 
proportions as his wife by deed (houid direffc and 
appoint. The wife made an appointment in purfuance 
of die power, in which, (he referved to heifelf a power 
of revocation. 

The court faid, that as to the power of revocation, 
the cafe might be eafed of that, for it was Only an 
authority in the wife, and that being once executed, 
(he could not referve fuch power to herfelf. 

§ 03. Powers of revocation and appointment may 
not only be referved to all thofe who are capable of 
difpofing of lands and tenements, but alfo to fome 
perfons who have not by the common law a dilppfing 
power : for, whenever a perfon to whom a power is 
given, executes it, the appointee under the power does 
not derive any intereft from the’ perfon who executes 
the power, he being confidered as a mere inftrument, 
to carry into execution the intent of the perfofi who 
created the power ; but is in immediately by and under 
the inftrument by which the power was created. . 

S 24, A power may be given to an infant, but it 
jpuft be expreftly inferted in the deed, that the infant 

may 
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may execute fuch power during his infancy ; for an 
infant cannot exetute a power given generally, 

§ 25. A man devifed all his real eftates to truftees 
and their heirs, for the foie and proper ufe of his 
daughter during her life, and to be at her difpofal, 
and not fubjeft to the debts or contra&s of her huf- 
band ; and to - permit her by deed or writing executed 
fey three witneffes, notwithftanding her coverture, to 
give and difpofe of his faid freehold eftate, as ihe 
fhould think proper. The daughter being about 
feventeen, made her will purfuant to the power, and 
thereby difpofed of the eftate. The queftion was, 
whether this execution of the power was not void, on 
account of the infancy of the daughter. 

Lord Hardwicke faid, this was a queftion of confe- 
quence, and never determined that he had heard: 
that he could find no cafe where a power given ge- 
nerally, could be executed by an infant, where an in-' 
tereft pafled from the infant, and, therefore, that he 
would make none. His Lordfhip, however, obferved, 
that’ if the power had been given, notwithftanding her 
infancy? the execution of it would have been good. 

§ 26. By the common law, a power or authority 
given to a woman was not fufpended by her marriage, 
becaufe the execution of fuch a power or authority was 
confidefed as a minifterial a£t, in the doing of which, 
the perfon who exercifed it had no intereft. 

When; 



*37 


Title XXXII. Deed . ' Ch. xv. § 26—29. 

When powers of revocation and appointment were 
introduced, the Judges reafoned by analogy from thefe 
principles, and determined, that coverture did not 
create an incapacity in a woman to execute a power. 

§ 27. A perfon fettled lands on himfelf for life, 
remainder to his wife for life, remainder to the iflue 
of the marriage, with a provifo, that it fhould be law-, 
ful for his wife, during her life, to demife the premifes 
under certain conditions. After the hufband’s death, 
the wife married again ; and fhe and her hufband de- 
mi fed the lands purfuant to the power. 

It was held, in the Exchequer, that this was a good 
execution of the power, notwithflanding the coverture ; 
for the eftate of the leffee was not derived from the 
leffor, but arofe out of the eftate of the feoffees, or 
releafees in the original fettlement. 

§ 28. If, however, a power be exprefsly referved 
to a woman, to be executed by her, being foie, a fub-. 
fequent marriage will, in that cafe, fufpend the exer- 
cife of the power. 

§ 29. An unmarried woman fettled her eftate on 
herfelf for life, remainder over, referring to herfelf a 
power, being foie , to make leafes for three, lives ; 'fhe 
afterwards married, and executed the power jointly 
with her hufband. This execution was held not to be 
purfuant to her power, for, by the marriage, fhe be- 
came fubjeft to her hufband : and the Lord Keeper 
took a diverfity between a naked power, and a power. 

that 


Bayley ▼. 
Warburton, 
Com. Rep. 
494. 


Antrim v. 
Becks, 1 Ab. 
Eq. 343- 
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flu rt: Hows ‘from an intereft ; for, where a bare power 
& given to a feme by will, to fell lands, although Am 
afterwards marries, flic may fell the lands, even to her 
hufband : but, where a woman, upon a-fewlettlent of 
her own eftate, referves a power which flows from an 
intereft, that power ought to be executed by the wo- 
man whllll foie ; and yet, he laid, fuch powers ought 
to be taken liberally, though, formerly, they were 
taken ftriftly. 

ft is now ufually inferted in the deed by which the 
power is created, that a woman (hall be enabled to 
execute it, whether fhe be foie or married. 

§ 30. The proper mode of creating a power of this 
kind, is to -convey the lands to truftees, to the fepa- 
rate trie of the wife, remainder to fuch perfons and 
for fuch eftates, as Ihe lhall by any deed or writing 
under her hand, notwithftanding her coverture, dire& 
or appoint : but although no fuch conveyance be made, 
and articles only are entered into previous to a mar- 
riage, by which it is agreed, that die wife lhall have a 
power to difpofe of any eftate which .may defcend to 
her, it will be fufficient, and a court of equity will 
fupport fuch a power. 

' § 31. By articles before marriage the intended 

Ld. Cadogan, huiband covenanted, that he would execute all fudi 
C^in'pari a & s and conveyances as fhould be nectary for veiling 
>5 6 - Amb. any eftate which fliould defcend to his wife, in .fuch 
■ perfons as his wife fhould appoint, in truft for her foie 
and feparate ufe | and to be fubje^t to frith difpofttkxq 

8 as 
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as fee (hou!d make thereof, by any deed or writing 
under her hand and leal, or by her laid will and tefta* 
ment. The wife became entitled to the trull of fome 
lan ds, ■which fee devifed by her will duly attefted. ft 
was decreed by Lord Chancellor Nortbington that the 
power was well created, and that the will of the wife 
was a good execution of it. 

On an appeal to the Houfe of Lords, it was con* 
tended on the part of the appellant, that the proper 
and only methods of enabling a feme covert to dif- 
pofe of her inheritance by deed or will, operating as 
an appointment, were, either by a conveyance to ufes 
or trulls before marriage, referving fuch a power, or 
elfe by fine levied by the hulband and wife after the 
marriage, with a deed to lead the ufes of it^ 
referving fuch a power to her, over the inheritance 
veiled in the cognizees. But unlefs one of theft 
methods was taken her will of real eftates would be 
void, as an inflrument of conveyance, and could not 
bind her heirs. Marriage articles being entered into 
for a valuable confideration, would bind the hufband 
to do all proper ads for enabling his wife to make an 
effedual difpofition of her real eftate, notwithstand- 
ing her coverture : but when thofe ads had not been 
done, the heirs of the wife would be entitled to take 
advantage of all defeds in the will, or in the capacity 
of the teftatrix ; juft as they Would have been entitled 
to claim by defeent, in cafe, after a power duly 
referred to her over a ufe or a truft, fee had not 
thought fit to make any appointment, in execution of 
that power. 


nr 


On 
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. On the other fide it was argued in fupport of the 
power, that the legal eftate was outllanding in truftees, 
and therefore no formal conveyance of it was by any 
means neceflary, as fuch conveyance could not alfed 
the legal eftate or have any legal operation. It could 
amount only to a direction to the truftees, to become 
truftees for fuch perfons, intents and purpofes, as the 
wife fhould by will or deed appoint ; and as the in- 
tereft of the wife was only equitable, the general 
agreement and intention of the parties, clearly and 
indubitably exprefled in the articles, were as ftrong 
and binding as an equitable conveyance, and did in 
effed amount to a direction to the truftees and their 
heirs, to ftand feifed of the premifes, in truft for fuch 
perfon and perfons as fhe fhould appoint, and in the 
mean time for her feparate ufe, exclufive of her in- 
tended hufband ; and efpecially as the hufband by the 
articles adually covenanted to do all neceflary ads to 
enable his wife to make any fuch difpofition or ap- 
pointment of her eftate as fhe fhould think fit, either 
Vide Doe ▼. .hy deed or will ; by which covenant he was bound in 
s^Tcrm Rep e ^ l “ t y to do neceflary ads for authenticating and 
664. eftablifhing any deed or will which fhe fhould make. 

The decree was affirmed. 

Goodill t. § 32. In a modern cafe, where a perfon devifed a 
?Bof *&Pull. farm to his After, EJlher Regers, her heirs and afiigns, 
R. 19a. for ever, and declared that his will further was, that 
the eftate thereby given to his filler, fhould be fully 
veiled in her, notwithftanding her coverture, and that 
foe might give, fell, and difpofe of the fame, as foe 
fhould think proper. The Court of Common Pleas 

* held 
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held that the power was void, as being inconfiftent 
with the fee given to the devifee in the firft inftanc§; 
and that fhe could not convey without a fine. 

It is obfervable that this was not a power given by 
means of a conveyance to ufes, and that the authority 
of this cafe has been quefiioned. 

§ 33. All perfons capable of taking lands by any 
common law conveyance, may be appointees. And a 
married woman may take by appointment from her 
hufband, becaufe (he does not take immediately from 
him, but from the releafees to ufes in the deed, by 
which the power is created. 

§ 34. It frequently happens that eftates are fubjedl 
to a power of appointment in the firft taker, with re- 
mainders over in default of fuch appointment, upon 
which an opinion has obtained in fome inftances, 
that fuch a power fufpended the effect of the fubfe- 
quent limitations, and kept them in contingency, in- 
ftead of their vefting, fubje£t to be de veiled by a 
fubfequent execution of the power. But this do&rine 
has been altered by the following cafes. 

$ 35 - By marriage articles, money was agreed to 
be laid out in the purchafe of lands, to the ufe of the 
hufband for life, remainder to truftees during his life, 
to preferve, &c . ; then to the wife for life j then to 
all and every the child or children to be begotten by 
the hufband on her body, for fuch eftate, &c. pro- 
portion, Zjfc. as the hufband and wife during their 

Vol. IV. R joint 
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joint lives, by any writing under their hands and feaU 
attefted, SsV., fhould appoint: in default of a joint 
appointment, then as the furvivor fhould appoint ; 
and, in default of appointment, to be equally divided 
among the children, if more than one, as tenants in 
common, with crofs remainders and benefit of fur- 
Vivorfhip ; if but one, then to the child in tail j in 
default of fuch iffue, to the hufband, his heirs and 
affigns, for ever. 

Upon a quelfion, whether the inheritance in the 
lands to be purchafed would have veiled in the father, 
it was contended it could not ; becaufe, during his 
whole life, the inheritance, fuppofing a purchafe made, 
would have been in abeyance : for, as he might have 
limited it to any child in fee, and the provifion over 
in default of appointment would then have been out 
of the queftion, it was a fpringmg ufe, refting in 
fofpenfe during his life, for which Lord Conway ’ s cafe 
was referred to. 

But Lord Hardwicke held, that, the father taking 
an eflate for life by the fame fettlement, the inhe- 
ritance would have veiled in him. He faid, that, 
where no perfon was feen or known, in whom the 
inheritance could veil, it might be in abeyance ; that 
the fees being in abeyance, had, in fome cafes, occa- 
fioned an aft of parliament to remedy it j but there 
it was not fo : nor did the power of appointment 
make any alteration therein : for the whole effeft 
thetfeof was, that the fee, which was veiled, was 
thereby fubjeft to be devefled, if the whole was ap. 

poiatcd p 



343 


Title XXXII. Deed. CkXr. $ 35, 36. 

pointed ; or, if part, fo much as was not drawn out 
bf the inheritance ftill remained in the father, assart 
Of the old fee ; and there was rio occafion to put the 
inheritance in abeyance, which the court never did 
but from necellity j and would fo mould it by open- 
ing the eftate, as in Lewis Bowie ' s cafe, and in feveral 
others, as belt to anfwer the purpofes of the lunita- 
tioiis: but, if the appointment was not made, it 
remained undifturbed. 

It is to be obferved, that this was not a cafe, in 
which the eftate was originally the father’s, or veiled 
in him at all before the fettlement j where the limita- 
tion of the fee to him, being the reverfion, and part 
of his old eftate, would have remained veiled in him, 
till devefted by the veiling of a contingent remainder. 
But it was the cafe of money, to be laid out in lands, 
where the father’s title to the inheritance was to 
originate in the fame fettlement as the limitations to 
the children ; and by which (as Lord liardwicke ob- 
ferved), as the father took alfo an eftate for life, the 
inheritance, according to the ordinary rules, veiled in 
him. ' 

§ 36. By marriage fettlement, lands were limited 
to the ufe of the wife and her heirs, till the marriage, 
afterwards to her feparate ufe for life ; remainder to 
the ufe of her hulband for life ; remainder to the ufe 
of all and every the child or children of the marriage, 
or fuch of them, for fuch intents and eftate$,*£2ir. and 
in fuch parts, lhares, and proportions, as the hulband 
and wife Ihould by deed appoint > and, for want of 
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fuch appointment, then to the ufe of the child tit 
children of the marriage, in fuch parts, ihares, and 
proportions, and for fuch eftates and interefts, as the 
furvivor of them ihould by deed or will appoint ; and, 
for want of fuch appointment, then to the ufe of all 
and every the child or children* equally, (hare and 
ihare alike. 

Upon a queffion, whether the remainders to the 
children were veiled or contingent, it was contended, 
that the power of appointment prevented their veiling, 
by abforbing the whole fee ; and the cafes of Leonard , 
Lovie , Loddington v. Kyme, and Lord Conway , were 
cited in fupport of this conclufion. 

Lord Kenyon, after obferving that the judgment 
muil depend on the authorities cited, the three leading 
of which were, Lovie 1 s cafe, Walpole v. Lord Conway, 
and Cunningham v. Moody, and noticing the opinions 
in the two Iaft, was happy to find, that, in the laft of 
thefe cafes ( Cunningham v. Moody), where Lord 
Hardwicke had an opportunity of re-confidering this 
queffion more fully, and at *a time of life when his 
judgment was more mature, he determined differently 
from the the opinions held in the two former. His 
lordlhip faid, he could* not find any fubflantial di (Unc- 
tion between that cafe and the principal one. That 
the limitations to the children were firft fubjeft to a 
power of appointment to the children, Ef fc.: and, 
whether the limitations preceded or followed the 
power of appointment, it made no difference. That 
the opinion of Lord Hardwicke in the latter cafe was 

peculiarly 
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peculiarly deferring of attention; becaufe, when it 
was difcuffed, the former one of Walpole v. Lord Con- 
way, where he had intimated a different opinion. Was 
flrongly prefled upon him ; and becaufe too he 
decided the lafl cafe at a time when he had the 
alii fiance of fome of the moft eminent lawyers that 
ever attended the bar of that court. Lord Kenyon 
therefore thought, that, on the authority of that cafe, 
the remainders to the children were veiled, fubjeft, 
neverthelefs, to be devefted by the parents executing 
the power. 

Mr. Juflice Buller cited the cafe put by Mr. J. 
Powel , 2 Ld. Raym. 1 1 58., of a limitation to fuch 
perfons as A. fhould appoint by will, remainder over, 
ip fupport of the fame conclufion, and judgment was 
given accordingly. 
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Section i. 

jpOWERS of revocation and appointment were 
formerly dire£ed to be executed by the tender o$ 
a ring, the payment of a fum of money, &c. But 
}n modern times they have in general been directed to 
be executed by deed or instrument in writing, or by. 
will. 


§ 2, The execution of powers of revocation and 
appointment may be retrained by fuch collateral cir- 

cumftances, 
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cumftances, and dire&ed to be , <lone by fuch infttu- 
ments, attended with fuch forms and ceremonies, as 
the perfons creating the power may think proper. 

Nor can a court of law difpenfe with die performance 
of thofe ceremonies without violating the intention of 
the parties. 

This rule is the fame, though the power be referred 3 C* 1 *- Qa. 
to the original owner of the eftate ; for where a man 5 *' J ° 7 ’ 
debars himfelf from making any future difpofition of 
his property, except by an aft attended with certain 
forms, no court of law can difpenfe with the ob- 
fervance of thofe forms; becaufe a man may feel 
confcious of fuch weaknefs or frailty of mind, as to 
require that all future difpofitions made by , him, 
fhould be attended with fuch forms and folemnities, 
as may effeftually prevent furprife and impofition. 

§ 3. It has therefore been eftablilhed at law, as a 
general rule, ever fince the introduction of powers, jo Rep. 144^ 
that all the forms and circumftances prefcribed by the 
deed, by which the power is created, mull be ftriftly 
obferved ; otherwife no revocation or new appoint* 
ment will take place. 

§ 4. Thus, where the execution of a power of Diggt’sCafe, 
revocation and appointment was direfted to be by deed 1 Kep ‘ l ™' 
indented to be itirolled ; it was refolved, that thefe cir- 
cumftances mult be complied with, for if the deed 
were allowed to operate as a revocation before inrol- 
ment, then it never would be inrolled, It was alfo 
refolved in the fame cafe, that where the deed was 

R 4 directed 
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dire&ed to be inrolled in a particular court, it muft 
be inrolledin that court. 

§ 5. A hufband who was tenant for life had a 
power of revocation, by any deed or inftrument in 
writing, to be executed by him in the prefence of 
and attefted by three or more credible witneffes ; 
and to be inrolled in one of his Majefty’s courts of 
record, at Wejlmin/ler , by and with the confent and 
approbation, in writing, of nine perfons, or the fur- 
vivors or furvivor of them, but not otherwife. 

One of the nine perfons, whofe confent was necef- 
fary, gave a power of attorney to the hufband, 
authorizing him to confent , to any revocation he 
lhould think proper to make, and to execute any 
deed or inftrument neceffary for that purpofe. 

By a deed poll, executed by the hufband in his 
own character, and alfo as attorney to one of the 
truftees under the power mentioned, he revoked the 
ufes ; and this deed was inrolled. Seven years after, 
the hufband by an indenture, reciting the deed of revo- 
cation, and that, it being executed by the hufband as 
the attorney of one of the perfons whofe confent was 
neceffary, upon that account doubts were entertained 
of its validity, as a revocation, revoked the ufes with 
the confent of all the parties required j but this. deed 
$vas not inrolled in the lifetime of the hufband. 

The court refolved, that the firft deed was not a 
good revocation 5 becaufe the confent of one qf the 

perfonS| 
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perfons, whofe confent was neceflary, was not fuffi- 
ciently given by the execution of the deed by the 
hufband, as his attorney ; becaufe, if fuch a mode <Jf 
fignifying a confent was held fufficient, it would be a 
total deftrudion of the check intended, by requiring the 
porfonai approbation of a third perfoi) ; and that the 
fecond deed was not fufficient, becaufe it was not 
inrolled ; and that the inrolment of the firfi deed 
could not be transferred to the fecond, for every 
thing, required to be done in the execution of fuch a 
power, ought to be ftri&ly performed. 

§ 6. Where a perfon referved to himfelf a power 
of revocation by any deed or writing, to be executed 
in the prefence of fix witneffes, whereof three fhould 
be peers ; a will executed before three witneffes, was 
held not to be an execution of the power. 

§ 7. The Duke of Albemarle made his will in 1 675, 
and thereby gave a great part of his eflate to the Earl 
of Bath. In 1681, he made a deed of fettfement, 
whereby, though he varied in feveral particulars from 
his will, yet he limited the greatefl part of his eflate 
to Lord Bath. In this fettlement the Duke referved 
to himfelf a power of revocation, by any deed in 
writing, to be*executed by him, in the prefence of fix 
or more credible witnefles, three whereof to be peers 
of the realm. 

In 1688,, the Duke made another will, attefled by 
three witneffes only, whereby he revoked this fettle. 

ment. 
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meat, and gave a great part of his eftate to Mr, 
Monk. Mr. Monk, upon the Duke’s death, brought 
a bill in Chancery to fet afide the fettlement, and 
eftablifh the will ; and it was infilled on his behalf, 
that although the will might not in flri&nefs of law, 
be a revocation of the deed of fettlement, the circuits 
fiances required not having been purfued, either in 
the number or quality of the witnefies, yet as it was 
made with great deliberation, it being in proof that 
the draft was not completed until fix months after 
inftruftions had been given for preparing it, and that 
Lord Chief Juflice Pollexfen * s opinion was taken upon 
it, it ought to be deemed an effectual revocation in 
equity, although the circumftances required had not 
been flriftly purfued ; as they were only prefcribed to 
prevent furprife, and it was evident there was none in 
this cafe. 

But it was held by Lord Keeper Somers , the two 
Chief Juflices Holt and Treby, and Baron Powell, that 
the latter will was no revocation of the former fettle- 
inent, either at law or in equity : for in all cafes of 
revocations, merely voluntary, all th$ circumflances 
required by the deed creating the power, mufl be Itrictly 
purfued ; and there was no precedent of any cafe in 
equity in which the court had given any aid, where 
both parties were volunteers. 

§ 8. Where a power of revocation was given to be 
executed by will, under hand and feal ; a will no$ 
fealed was held not to be a revocation. 


§ 9. HufbancJ 
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§ 9. Hufband and wife fettled the wife’s eftate to Dormer ▼. 
the ufe of themfelves for their lives, remainder to Jp/ wnla, 
their firft and other fons, in tail male ; with a power 5° 6 * 
to the hufband at any time during the joint lives of 
himfelf and his wife — “ By his lafl will, or any writ* 

“ ing purporting to be his laft will, under his hand 
ft and feal, attefled by three or more credible wit- 
“ neffes (if he ihould dje before his wife without any 
iffue between them then living) to charge the pre- 
** mifes with any fum or fums of money, not exceed* 

M ing 2000 /., to be paid to fuch perfons, and in fuch 
proportions as he fhould appoint,” 


There was no iffue of the marriage, and the huf- 
band by his laft will, in writing under his hand, 
attefted by three witneffes, but not fealed, reciting his 
power of charging the premifes with 2000/., difpofed 
pf the fame among his own relations. 

One of the queftions in this cafe was, whether this 
will, not being fealed, was a good appointment of the 
2000 /., within the power. 

Lord Chancellor King was of opinion, that the will 
being duly executed, was a good appointment : but 
direfted for the fatisfaCtion of the parties, as it was a, 
matter of law, that it fhould be referred to the judge* 
of the King’s Bench. And it was by them deter- 
mined, that the w ill was void as a charge, for want of 
being fealed. 

The opinion of the Lord Chancellor, in this cafe. 
Was founded on an idea that the words, under his 
3 hand 
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band and fealy referred only to the fentence immedi- 
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ately preceding, viz. or any writing purporting to bo 
bis la/l willy and not to the words, by bis lajl will , fo 
that the power might be executed, either by a will 
duly attefted, according to the ftatute of frauds, 
which does not require a feal, or elfe by a writing 
purporting to be a will, under his hand and feal. But 
the Court of King’s Bench was of opinion, that the 
words under hand and fealy referred to both the pre- 
ceding fentences. And this conftruction has been 
adopted by Lord Hardw'tcke in a fimilar cafe, refpcft- 
ing perfonal property. 


Where the 
particular In- 
ftrument is 
fpecified, it 
muit be 
adopted. 


§ 10. If the nature of the inflrument by which a 
power is^iire&ed to be executed, be fpecified, it mult 
be adopted : and therefore a power to revoke by deed, 
cannot be executed by will. 


Darlington ▼. §n. The Earl of Bath and Lord Pulteney his 

Cowp nC Rep e ldeft fon, joined in fuffering recoveries, and declared 
t 6 o. the ufes thereof, to fuch perfons, as Lord Bath and 

Lord Pulteney , by any deed or deeds, fealed and deli- 
vered by them in the prefence of two or more credible 
witneffes, ihould jointly appoint. And in cafe of the 
death of either of them, then as the furvjvor of them, 
by any deed or deeds to be executed as aforeiaid, 
Ihould appoint. Lord Bath having furvived' his fon, 
made his will duly executed, and fealed, and thereby 
devifed a piece of ground comprifed in one of the 
recoveries. And the quellion was, whether this will 
ihould operate as an execution of the power. 


A cafe 
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A cafe having been fent by the Court of Chancery 
to the Court of King’s Bench on this point. 

Lord Mansfield faid, the firft requifite which the 
power prefcribed was impoffible.to be performed by 
will, which was, that it fhould be, by joint deed of 
Lord Bath and his fon. It was true the furvivor had 
the fame power, but then it was emphatically referred 
to be executed by deed. Now the word deed, in the 
underflanding of the law, had a technical figaification 
to which a will was in no refpeft applicable. If any 
words had been thrown in, fuch as writing, inftru- 
ment, or other term of a general comprehenfive 
meaning, it might have been fair to ha\% taken ad- 
vantage of it, in favour of the intention $ but there 
being no general words, nor any meritorious confide- 
ration, it was impoflible to fay, that a will was a deed, 
within the terms of this power. 

The Court of King’s Bench certified that the power 
was not duly executed by this will. 

§ 1 2. Although the courts of law have never de- 
viated from the principle, that all the circumftances 
required by the perfon who creates the power, fhould 
be ftriSly purfued ; yet in other refpefts, they have 
proceeded with fufficient liberality in fupporting revo- 
cations. Thus, if a power be given generally, without 
any reftridlions, as to the nature of the inflrument by 
which it is to be executed ; or if words of a general 
nature only, fuch as writing or inftrument be inferted, 
it may in fuch cafe be executed, either by a deed, or 
by a will. 
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§ 15. A perfon covenanted to (land feifed to the 
ufe of himfelf for life, remainder to his eldeft fon* 
and the heirs of his body ; referving to himfelf a 
power “ by writing, under his hand and feal, and by 
ct him delivered in the prefence of three credible wit- 
“ ncfles,” to revoke the ufes. 

Afterwards the covenantor made his will, in writing* 
under his hand and feal, delivered in the prefence of 
four witnefles, and thereby devifed the lands comprifed 
in the deed of covenant to his ybungeft fon. 

It was refolved, that this will being a writing, figned, 
fealed, and* delivered in the prefence of three credible 
witnefles, was a good revocation and appointment* 

§ 14. A power was given to a woman, by any writ- 
ing, under her hand and feal, attefted by two or more 
credible witnefles, to revoke certain ufes, and by the 
fame or any other deed to limit new ones.- She by 
will, under hand and feal* attefted by three witnefles, 
devifed the lands comprifed in the power. 

It was determined by the Court of Common Pleas, 
in lrcland 9 and by the Houfe of Lords of England t 
that this was a good execution of the power* the 
word “writing” being applicable to a will. 

§ 1 5. Where a power is given generally to revoke 
ufes, and appoint new ones ; or where a power is ex- 
prefsly given by deed or will, without prefcribing the 
manner in which either of them is to be executed, the 

instrument 
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inftrument is intended in law to be fuch a one as is 
proper for the difpoiition of that, which is the fubje£t 
matter of the power. From which it follows, that la 
deed made in execution of a power muft be fealed, 
and a will muft be executed according to the ftatute of 
frauds and perjuries. 

§16. Lands were conveyed to truftees and their Wagftaffv. 

m J Wagftaff, 

heirs, to the ufe of them and their heirs, in truft 2. P. Wni#, 

(after a fum of money ihould be raifed) to convey 2 * 8 ‘ 
them to y. S. and his heirs, or to fuch perfon or per- 
fons, as he or they ihould appoint. J. S . by a will, 
attefted by two witneffes only, devifed the lands j it 
was contended that the will ihould operlte as an ap- 
pointment : the Lord Chancellor, however, decreed 
that it could not be deemed an appointment, becaufe 
it was not executed according to the forms prefcribed 
by the ftatute of frauds and perjuries. 

§ 17. But where no intereft paifes from the perfon Exception, 
who executes the power, directed to be executed by 
will, and he is merely to apportion that which another 
perfon has given ; in fuch a cafe, as he is not the 
perfon who makes the charge, or affe&s the eftate, it 
-is not necefiary that fuch a will ihould be executed 
according to the ftatute of frauds. 

§ 18. Thomas Clough being tenant for life, under a Jones n 
marriage fettlement, with remainder to his firft and 
other fons in tail, and having two fons John and 
Thwart who were of age, they entered into articles, 
reciting the fettlement, and that there was no provifion 

for 
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for younger children : and agreed that 300 L Humid 
be raifed for that purpofe immediately after the death 
of the father, and fhould be paid to the younger chil- 
dren in fucti manner and form as the father (hould by 
his laft will duly executed direct and appoint. 

The father, by a will attefted by two witneffes only, 
diftributed this fum of 300 /. It was decreed by Sir 
John Strange M. R., that this will, though not duly 
executed according to the ftatute, was ftill a good ap- 
pointment ; becaufe it did not make the charge, but 
only diftributed the money. 

§19. Where a power of appointment is given, to 
be executed by a will attefted only by two witneffes, 
in fuch cafe, a will attefted by two witneffes only, ope- 
rates as a good appointment, becaufe it does not derive 
its effeft from the ftatute of wills, but from the deed 
by which the power is created ; and the difpofttion is 
not confidered as teftamentary in its origin. 

§ 20. Although a will made in execution of a power 
does not derive its effe& from the ftatute of wills, but 
from the original fettlement or deed of ufes, by which 
the power is created, and a will made under thefe cir- 
cumftances, is, in fa£t, an appointment of a ufe, and 
not a devife, yet it retains all the effential properties of 
a will. It is conftrued in the fame manner as if it was 
a proper will, for, otherwife, there would be a ftrange 
confufion in the interpretations of teftamentary difpofi- 
tions, if fome were to be conftrued as proper wills, 
and others as appointments. 


§ at. A will 
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5 21. A will made in execution of a power is re- Lawrence t . 
vocable in itfelf, without the infertion of a power of Repfju^”** 
revocation: whereas, we have feen, that if a perfon Ante ch. 15. 
executes a power by deed, he cannot afterwards revoke 
fuch deed, unlefs he refervas to himfelf a new power 
of revocation. 

§ 42. The appointee under a will made in execu- iVefeyijj. 
tion of a power, muft furvive the appointor, otherwile * * 12 ' 

the appointment will be void j and an appointment by Hurft ▼. 
will under a power, operates as a common devife : ^BhcluRcp. 
and the appointee in fee-fimple (if heir at law) is in l8 7* 
by defcent, and not by purchafe. 

§ 42. An inftrument may operate as a revocation The Power 
j . . , . , ' . fL nMnatbe 

and appointment, without any recital or mention of the recited. 

power, or any declaration that fuch inftrument was 
intended as an execution of the power : for, if the a,£t Hob. 160. 
done be of fuch a nature, that it can have no opera- 
tion, unlefs by virtue of the power, the law will refort 
to the power, and thereby give validity to the inftru- 
ment, upon the principle or rule of law, that, quando 
non valet quod ago , ut ago , valeat quantum valere potejt . 

5 24. Clement Harwood being feifed of three acres elm's Csfc* 
of land, held in capite , made a feoffment in fee of two 
of them, to the ufe of his wife for life, and afterwards Eli*. 1177. 
made a feoffment of the third acre, to the ufe of fuch 
perfon or perfons as he fhould by his laft will in writ- 
ing appoint. Clement Harwood afterwards devifed the 
third acre by his will in writing to a ftranger in fee. 


Von. IV. 
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It was refolved, that as Clement Harwood had n<5t a 
power of devifing the third acre under the ftatute of 
wills, it being held in capite , his will ihould operate as 
an appointment under his power, for, otherwife, it 
would have no effe£t whatever. 

S 2 5* Nicholas Scrope referved to himfelf a power of 
revocation, by writing indented under his hand and 
leal, fubfcribed in the prefence of three witnelfes ; 
afterwards, he covenanted to (land feifed of the fame 
lands to other ufess. It was refolved in the court of 
wards, by the two Chief Juftices and the Chief Baron, 
that although there was no exprefs declaration of any 
intention to revoke the former ufes, yet that this con- 
veyance Ihould enure, firft, as a revocation of the 
former ufes, and fecondly, as a declaration of new 
ufes ; quia non refert an quis intentionem fuam declaret 
verbis , an rebus ipjis et faults ; and when Scrope limited 
new ufes, he thereby fignified his purpofe to revoke 
the farmer ones. 

$ 26. William Dormer conveyed his eftate to truf- 
tees, to certain ufes, with a prdvifo, that if he ihould, 
by any writing executed in the prefence of two or 
more witnefles, in exprefs words, iignify and declare 
his intention to revoke or make void that deed, the 
ufes ihould ceafe. William Dormer afterwards made 
his will in writing, figned and fealed in the prefence of 
two witnefles, by which he gave and deviled the lands 
to different perfons from thofe to whom they were 
limited by the deed. It was determined, that the power 
of revocation was well executed. 


2 


§27* The 
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§ 27. The inftrument by which a power Irexecuted, 
muft, however, have Dome reference to, ormuft men- 
tion the eftate on which it is intended to operate, other- 
wife it will not be confidered as a revocation or ap- 
pointment. But it will be fufficient that the eftate fub- 
je&ed to the power, be referred to in terms which 
include it with the other property of the appointor, 
although it be not particularized. 

§ 2$. A perfon having a power to charge an eftate 
with 2,000 /. after the death of his wife, and a term of 
years being created for that purpofe, he made a will, 
beginning with thefe words, “ I charge all my real 
“ eftate.” 

It was held by Lord Hardwicke , that if a man had 
a power to charge an eftate, it was not neceffary, in the 
execution of it, that he fhould refer to the deed out 
of which the power arofe, for, in a court of equity, 
it was enough that his intent appeared ; and if, in the 
execution, he fufficiently defcribed the eftate he had 
a power to charge, it would be bound, efpecially where 
the perfon charging was a purchafer of the power: 
and his Lordftup held, that, the power was weft 
executed. 


$ 29. Although a power of appointment be dirc&ed 
to be executed by any deed or writing, yet it may be 
executed by feveral afts and aflurances, provided they 
have fuch a relation to each other, that they can be 
conftdered as making together but one aflurance. 

S % 5 30. Sit 
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5 30. Sir James Williams being feifed in fee, made 
a voluntary fettlement, to the ufe of himfelf for life, 
remainder to his brother in tail, referving to himfelf a 
power of revocation, by deed indented and iigned by 
two or more witneffes. Some time after. Sir J. Wil- 
liams levied a fine, and, by a deed made between him, 
his brother, and others, bearing date a month after the 
fine was levied, reciting the fine, it was declared, that 
at the time of levying the faid fine, the agreement of 
all the parties was, that it fhould enure to the ufe of 
Sir J. Williams and his heirs. 

It was determined in the Exchequer Chamber by 
fix Judges againft two, that this fine and declaration 
of ufes were to be confidered as one and the fame 
conveyance, and operated as an execution of the 
power. 

§ 31. Powers of revocation and appointment may 
be executed at different times, over different parts of 
the eftates which are fubjeft to the power. 

§ 31. Chrtftopher Digges, in confederation of his mar- 
riage, covenanted to ftand feifed to the ufe of himfelf 
for life, remainder to the ufe of his fon in tail, &c. 
with a provifo, that it fhould be lawful for him to re- 
voke any of the ufes or eftates, and to limit new ufes. 
Chriftopber Digges revoked the ufes of part of the land, 
and afterwards revoked the ufes of another part. It 
was refolved, that he might revoke part at one time, 
and part at another, and fo of the refidue, until he 
had revoked all. 


I 


§ 33. A power 
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§ 33. A power was given by will to a perfon, “ from 
“ time to time, by deed or deeds, writing or writings, 
“ to limit* or appoint to the ufe of any woman or wo- 
“ men, for and in lieu of jointure, all or any part of 
« the land,” &c. The devifee, on his marriage, ap- 
pointed part of -the premifes to the ufe of his wife, 
purfuant to his power. 

Afterwards the devifee, by another deed, reciting 
that he had got an additional portion by his wife, in 
confideration thereof, and as an additional jointure, 
appointed another part of the premifes to the ufe of his 
wife. The queftion was, whether the devifee had not 
completely exhaufted his power by the firft appoint- 
ment, or whether he had Hill fufficient power to make 
the fecond appointment. 

It was unanimoully refolved, that the power was not 
exhaufted by the firft appointment, and, therefore, 
that the fecond appointment was good. 

§ 34- An appointment may, in fome inftances, have 
a partial operation, and only operate as a revocation 
pro tanto . Upon this principle, it has been held, that 
where a perfon having a power, of revocation and ap- 
pointment, mortgages the lands, fuch mortgage only 
operates as a revocation pro tanto , becaufe, in equity, 
the mortgagor ftill continues owner of the eftate, a 
mortgage being confidered as a pledge only for the 
money. 

S 35* ® ut ■where a mortgage is made by the execu- 
tion of a power, and there is alfo a complete difpofi- 

S 3 don 
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lion of the equity of redemption, there the revocation 
will be complete* 

’*•$ 3 6 . A perfon who had a power of revocation and 
appointment, conveyed the eftate to truftees and their 
heirs, upon trull out of the rents and profits of the 
premifes, or by mortgage, &c. to raife fo much money 
as lhould be fufEcient to pay all the debts mentioned 
in a fchedule thereunto annexed, and, after payment 
thereof, that they lhould pay the overplus (if any) and 
reconvey fuch part of the premifes as lhould remain 
unfold, to the grantor, or to fuch perfons, ufes, and 
eftates, as he lhould appoint. 

It was determined, that this deed operated as a com# 
plete revocation of the ufes, and not as a revocation 
fro tanto. 

§ 37. The execution of a power will be good, al# 
though it limits a lefler eftate than that which the ap- 
pointor was enabled to limit, 

§ 38. A tenant for life having a power to limit the 
lands to any woman he lhould marry, for her fife, by 
way of jointure, and in bar of dower, made a leafe for 
99 years, determinable on the death of his wife, by 
way of a jointure for her. 

It was held, on a fpecial verdi £1 in ejeftment, that 
this was not a good execution of the power at law, for 
the eftates were totally different, one being a freehold, 
the other 0 chattel. 

But 
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But Lord Chancellor Talbot held it to be warranted 
by the power, faying, that it was not a defective, but 
a blundering execution of the power. 

§ 39* 7 • S. having four children, two fons and two 
daughters, fettled his eftate to the ufe of himfelf for 
life, remainder to his wife for life, and, after their de* 
ceafe, to the ufe of fuch child and children, and in 
fuch fhares and proportions as he fhould appoint. 
J.. S . 9 by his will, devifed a rent-charge out of thofe 
lands to his yoimgeft fon for life, remainder to the firft 
and other fons of his body ; and if he died without 
iffue, fo as the eftate fhould come to his eldeft fon, 
then he to pay 500 /. a piece to his daughters. The 
eldeft fon infilled, that the power was not well pur- 
fued, as the teftator might have diftributed the lands 
among his children, but had not power to devife a 
rent-charge, or fums of money. But the court held 
the appointment to be good. 

§ 40. In a modern cafe, it was held, that a power 
of appointing a real eftate, was well executed by a de- 
vife to truflees to fell, and an appointment of the 
money to arife from the fale. 

§ 41. Where a perfbn has a power of appointing 
an eftate, or a fum of money, unto and among his chil- 
dren, in fuch fhares and proportions as he (hall think 
proper ; the appointor muft give the whole among the 
children, and every child muft have fuch a ftur and 
reafonable fharc as is not illufory. 
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§ 42. The truft of a term of 300 years was declared 
to be for railing fuch fums of money for the portion* 
of the children of a marriage (except an eldeft or only 
fon) in fuch manner, and at fuch time, and under fuch 
limitation*, as the hulband Ihould by will or deed ap- 
point, fo a* fuch fum or fums did not, in the whole, 
amount to above 2,000 L There were three younger 
children, and the hulband by his will, reciting that his 
two daughters were amply provided for by their grand- 
father, appointed the whole of the fum to his fecond 
fon. 

It was decreed, that the execution of the power was 
void. 

5 43. Lands were limited “ to Samuel Pocklinton 
** for life, remainder to his wife for life, remainder to 
“ the ufe of all and every the child and children of the 
“ faid S. jP., &c. in fuch parts, lhares, and propor- 
“ tions, and for fuch eftate and eftates, not exceeding 
“ an eftate or eftates tail, with or without power of 

revocation, and by, with, and under fuch powers, 
** provifoes, remainders, or limitations, over to fome 
“ or one of the faid children, as the faid S. P. Ihould 
** by any deed or writing, or by will, direft or ap- 
t( point ) and for default of fuch appointment, then 
** to all and every the children, to be divided ihare 
“ and Ihare alike.*' 

$. P-t by will duly attefted, reciting the power, did. 
In purfuance thereef, limit one acre, of the premifes to 
his eldeft fon, and his daughter, for their lives, and 

the 
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die life of the furvivor of them, with rema in der to 
fuch perfon or perfons.as ihould be entitled to the re- 
fidue of the faid premifes, and- then limited the refi- 
due to his fecond fon JJenry, in ftri£t fettlement. 

Lord Tburlow was clearly of opinion, that the exe- 
cution of the power was totally illufory, and contrary 
to its nature ; that, therefore, the eftate muft go among 
all the children, agreeable to the direction, in default 
of execution of the power. 

S 44. If, however, it appears from the words of 
the power, to have been the intention of the parties, 
that the donee ihould give the whole of the property 
to any one of the children, or perfons intended to be 
benefited, an appointment to one will be good. 

§ 45. The truft of a term was declared, that if Ro~ 
bert Aujiin ihould die leaving ifiue by his wife, a fon 
and other children, then to raife a fum not exceeding 
1,500 /. for the foie benefit and advantage of fuch 
child or children, (other than the eldeft), in fuch pro- 
portions, manner, and form, in all refpe&s, as the laid 
R. A. ihould for fuch purpofe, by his laft will in writ- 
ing dired, limit, or appoint ; and in default of fuch 
dire&ion, then to the foie benefit of fuch child, if but 
one, and if more, (other than an eldeft), to them all 
equally. 

R. A. t by his will, dire&ed the money to be raifed, 
and appointed 45a /. to Robert, one of the younger 
ions, and 1,050/. to his daughter 5 but gave nothing 

to 
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to Edward, another younger fon, who brought his 
bill to be let in to a fliare of the 1,500/. But it ap- 
pearing that he was otherwife provided for, and be- 
caufe there was a difcretionary power in the father, 
which he had exercifed in a reafonable manner, the 
bill, after long confederation, was difmifled. 

§ 46. Lands were limited in a marriage fettlement, 
to the ufe of John G region for life, remainder “ to and 
“ for the ufe and behoof of fuch child and children 
“ of the faid J. G., &c. and for fuch eltateand eftates, 
** intents and purpofes, as the faid y. G. ihould ap- 
“ point, and, for want of fuch appointment, to the 
“ ufe of all and every the child and children of the 
** faid y. G., &c. equally, fhare and lhare alike.” 

yohn Gregson, by deed reciting the fettlement, and 
that he had two children. Rain Gregson and Mary 
Huntley , appointed, that the premifes Ihould, after his 
deceafe, go to the ufe of the faid Rain Gregson and 
the heirs of his body, remainder to the faid Mary 
Huntley and her heirs. Mary Huntley brought an 
eje&ment for the recovery of an undivided moiety of 
the eftate, upon the ground, that the appointment was 
illufive and void. 

Mr. Juftice Bullet laid, die words of the power were, 
“ to and for the ufe mid behoof of fuch child add 
“ children, and for fuch eftate and eftates/* &?f. The 
argument for the plaintiff was, firft, that where' there 
Js a power to give an eftate, to and amongft all and 
every the children, each hiuft have a beneficial part ; 

and, 
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and, fecondly, that thefe •words were tantamdont to 
thofe. 

His obje&ion was to the minor propofidon ; thefe 
words were not like thofe aflumed $ there were no fuch 
words in this power, as, “ to and amongn,” but juft 
the reverfe, for it was a power to appoint to the life 
and behoof of fuch child and children; therefore, 
inftead of including all, it fays, that the appointor may 
appoint to one only. 

The plaintiff’s counfel admitted, that, under a power 
of appointing to fuch of my children , an appointment to 
one only would be good, but the prefent words were 
flronger. An appointment to one, under a power of. 
appointing to fuch child and children , was good, be* 
caufe it includes one. He cited the cafe of Spring v. 
Biles , Mich. 34 Geo. 3. B. R. 9 where a power was 
given to difpofe of lands, “ to and amcmgft fuch of 
“ my relations as Ihall be living at the time of my de- 
c< ceafe, in fuch parts, ft ares, and proportions, as my 
“ wife (hall think proper.” And it was determined, 
that an appointment of the whole eftate to one of the 
relations was good. 

He obferved, that that cafe, with the difference only 
of relations inftead of children , was ftronger than the 
prefent. There the power was, “ to andamongft fuch 
** of my relations, EsV. in fuch parts, ft ares, and pro- 
** portions/’ tffc. which imported that a divifion was 
intended : but, in the prefent cafe, the words “ parts, 
« ftare$,and proportions,” were not ufed, and there 
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was no evidence of an intention that it ihould be <&« 
vided into {hares. In that cafe, the court faid, they 
had not a particle of doubt, but that the word fuch 
meant one or 'more. Here, therefore, it muft have 
the fame cofiftru&ion. It muft mean, that the ap# 
pointer ihfnd appoint to one or more. 

Judgment for the defendant. 

§ 47. It has been determined in fome modem cafes 
refpe&ing perfonal property, that an iilufory appoint- 
ment may be accounted for by circumftances ; and, 
therefore, where a perfon having a power of appoint- 
ment among his children, and having advanced one of 
his daughters in marriage, recited that as a reafon for 

giving her a fmall {hare. It was held not to be 
iilufory. 

In a fubfequent cafe, it was faid, that, in equity, an 
appointment of a very fmall {hare was not iilufory, if 
juftified by circumftances ; as, where that object was 
otherwife provided for. 

§ 48. A condition annexed to an appointment, 
where the power does not warrant fuch condition, 
will be deemed void. So that, if a hither, having a 
power to appoint a fum of money among his children, 
qualifies his appointment to one of them, with a con- 
dition, that he {hall releafe a debt or pay a fum of 
money, the appointment will be abfolute, and the 
condition void* 

$ 49* The 
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$ 49. The principle upon which this do&rine is 
founded, is, that where there is a complete execution, 
of a power, and fomething ex abundanti is added, 
which is not warranted by the power, there, if the 
excefs be diftinguilhable, fo that the court can draw 
a line, the execution will be good, and the excefs only 
will be void. But if the boundary between the exe- 
cution and the excefs cannot be afcertained, the exe- 
cution will then be void for the whole. 

§ 50. An appointment to perfons who are not ob- 
jects of the power, will be void as to thofe perfons, 
but good as to thofe who are objects of the power. 

S 51. James Alexander gave by his will 6000/. to 
two truftees, upon truft to pay the intereft and produce 
to his wife for life ; and gave unto his laid wife the 
abfolute difpofal of the faid fum of 6000 /. unto and 
amongft fuch children begotten between them, and in 
fuch proportions, as lhe ihould by her laft will and 
teftament, or by any deed or deeds, &c. direct, limit, 
or appoint. 

The mother, by her will, appointed part of the 
money to two of her children, but in truft to pay the 
intereft thereof to their lifter Catherine for her life, 
and, after her death, to pay the principal to the chil- 
dren of Catherine . 

It was held by Sir Thomas Clarke , that the provifion 
made for Catherine was good, but that the appoinment 
tp the children of Catherine was void, becaufe a power 

to 
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to appoint to children, would, in Ho cafe, warrant an 
appointment to grandchildren* 

$ 52. Lands were limited to Shut* Adams for Efe, 
remainder to Frances Adams his wife for life, remain* 
der to the ufe of fuch child or children of the faid 
Shute Adams and Frances his wife, and for fuch eftate 
and eftates as they fhould jointly, or as the furvivor, 
in cafe of no joint appointment, fhould by deed or 
writing , dir eft or appoint ; and, for want of fuch di- 
rection or appointment, to the ufe of the firft and every 
other fon of the laid Shuts Adams and Frances his wife, 
feverally and fucceffively, in tail. Frances Adam fur- 
vived her hufband, and, by deed, reciting her power, 
appointed the premifes to the ufe of Mary Sbute Adams 
her eldeft furviving daughter, for life, remainder to 
truftees and their heirs to preferve contingent remain* 
ders, remainder to the firft and other fons of the laid 
Mary Shute Adams in tail male, remainder to her 
daughters in tail general, remainder to Catherine Adams 
(the other daughter of Frances') for life, remainder to 
truftees to preferve contingent remainders, remainder 
to her fons and daughters in the fame manner, remain- 
der to the ufe of the right heirs of the faid Frances 
for ever. Frances Adams died* leaving the faid two 
daughters and one fon. 

This cafe being referred by the Court of Chancery 
to the Court of King’s Bench, that court certified their 
opinion, that, though Frances Adams had exceeded her 
power, which was confined to child or children, by 
limiting eftates to her grandchildren, yet they thought 

the 
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the feme ought to prevail, fo far as her power extend- 
ed, and that the limitations to her daughters for life 
were good, but that the difpofition of the inheritance 
to the child or children was void. They were, there- 
fore, of opinion, that there was no appointment of 
the inheritance of the premiies ; that the ion took an 
eilate tail therein, fubjeft to the eilate for life, to his 
fillers. 

§ 53. Lady Burlington deviled all her real e Hates to Doe v. Lord 
truftees to the ufe of her fon-in-law, the Marquis of ^Term ffepl* 
Hartington , for life, and, after his deceafe, to the ufe 74 1 - 
and behoof of fuch of his child or children, by Char- 
lotte Lady Cavendijh , his late wife, for fuch eilate and 
eflates, and in fuch lhares and proportions, and under 
and fubjeft to fuch powers, provifoes, conditions, re- 
llri&ions, or limitations, as he Ihould, by deed or 
will, nominate, direct, or appoint j and in default of 
fuch nomination, to the ufe of all and every the child 
and children of the faid Marquis of Hartington by his 
faid wife, equally to be divided between them as te- 
nants in common, and of the feveral heirs of their 
bodies. 

The Marquis of Hartington (being Duke of Devon* 

Jhire ) made his will, by which he gave all the eftates 
which he had power to difpofe of, under Lady Bur- 
lington *s will, to his two younger fons, Richard and 
George Cavendijh , for life, with remainder to their firfl: 
and other fons in tail male, with remainder to his 
ddeftfon in fee. 


Upon 
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Upon a ca& referred in qe&ment, the queftion was, 
whether the Duke’s will was a good execution of the 
power given him by Lady Burlington^ to any, and 
what extent. 

Lord Mansfield delivered the opinion of the court. 

The firft queftion determined, was, that the plaintiff’s 

deriving great benefit under the Duke’s will, were 

bound to acquiefce in his difpofitions throughout. 

ad. That the appointment was good to Lord George for 

life, and, therefore, the eje&ment was premature. 

3d, The court was of opinion, that the appointment 

Vide Fearne to t ^ le children of Lord George was good. But, as to 

Ex - _P* T - this laft point, the opinion of the court, which was ex- 

4th Edit. 349. t , , , „ 

trajudicial, feems to be contradicted by the following 

cafes. 


$ 54. By fettlement on the marriage of James Dunn 
and Dorothy Wright , certain eftates were conveyed to 
the ufe of James Dunn for life, remainder to the ufe of 
truftees, in truft for fuch child or children of the faid 
James Dunn and Dorothy Wright , and for fuch eftates, 
and in fuch proportions, as the faid James Dunn ihould 
by deed or will appoint ; and in default of fuch ap- 
pointment, in truft for the firft and other fons of the 
laid James Dunn by the faid Dorothy , in tail male ; and 
in default of fuch iffue, in truft to raife portions for 
daughters, &c. 

James Dunn having by the faid Dorothy one fon and 
four .daughters, devifed part of the eftates, namely, 
the eftate of Great Chilton and Dalton Percy , charged 

with 
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With his debts and two annuities, to two of his 
daughters, to the ufe of his fon J dines Dunn fat life, 
remainder to the firll and other Tons of the laid James 
Dunn the fon, in tail general, remainder to his 
daughters in tail, as tenants in ccJmmon, remainder as 
to that part of his eftate at Great Chilton , which lay 
bn the eaft fide of the road, to one of his daughters 
in fee; and as to the part which lay dn the weft 
fide, to another daughter in fee. Upon the death 
of James Dunn the father, his fon entered on the 
eftates devifed to him, and having fuffered a recovery 
of them, to the ufe of himfelf in fee, he difpofed of 
them by his will, and died without ifiue. 

An ejectment was brought by the two lifters, to 
whom James Dunn had appointed the premifes, on 
failure of iflite of the fon of his fon ; and upon a cafe Griffith r. 
fent out of the Court of Chancery to the Court of ^r'o^Ktp 
King's Bench, that court was of opinion, that the 4 IO « 
appointment to the foils of James Dunn the Ibn was 
void. 

S 55* A power of revocation and appointment can- A Power 
not be delegated to another, whether the power relates dele^Jd. 
to the land, or is collateral to it, it being a principle 
of law, that delegatus non potejl delegare v * 

§ 56. A hulband by his marriage articles and let- -Ingram ▼, 
tlement, had a power of difpofmg, by deed or will, 
of a revei fionary intereft, to the ifiue of the marriage, 
in fuch proportions as he fliould think lit. The hul- 
band, by his will, reciting the power, delegated it to 
Vol. IV. T his 
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lit yife, that fhe might dVpofe of the eftate among 
the children, in fuch proportions as fbe fhould think 
popper. 

Lord Hardwicke laid, this muft be coafidered as a 
power of attorney, which could only be executed by 
the hufband, to whom it was confined, and was not 
m its nature tranfmiffible to a third perfon. 

5 57. But if a power be exprefsly referved to be 
executed by a perfon and his affigns, an execution by 
an affignee will, in fuch cafe, be good > and a devifee 
will be a good affignee, within the words of fuch a 
power. 

§ 58. A fine was levied of certain lands, to the 

o ufe of T. for life, remainder to J. his fon and the 

I Vent. 338. < J ■ 

* Show. 5 heirs male of his body, remainder to y. his executor? 

* Freem - 47 6 - affigns, for eighty years, and that he and his 

affigns of the faid term ffiould have full power and 
authority, to demife, £sV. for twenty-one years or 
three lives, rendering the ancient rent. T. the fon 
devifed this term, and died without ifliie male. The 
devifee entered, made his executors, and died. The 
executor affigned over the term, with power to make 
leafes, and the.queftion was, whether the power an- 
»nexed to the term for eighty years was transferable 
with the term to affignees in law. The court was 
of opinion, that thee power was well transferred, and 
had been good, if referved to a ftranger. But here 
it was annexed to an inter eft and not merely colla- 
teral, and the affignees might execute it. The court 
9 aifo 
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alfo conceived, that affignees included aflignees in la# 
as well as in & &, but that the tenant in tail, 'hating 
devifed the term, the devifee was an aflignee, and the 
power, in the greateft ftri&nefs of acceptation, Was in 
fieri, and confequently mull go to his executors, and 
by the fame reafon to their aflignee. 


§ 59, An inftruirtent may in fome cafes take effe&, j 
either as an appointment of the ufe, or as a common 
law conveyance; and in Clerks cafe it was deter- 
mined, that where a feoffment was made to the ufe of 
fuch perfon and perfons as the feoffor ihould appoint, 
and until appointment, to the ufe of himfelf and his 
heirs ; if in fuch a cafe the feoffor devifed the land 
by will (having a power to devife it) as owner, with* 
out any reference to his power, it would pafs as a 
devife, by the will ; and not as appointed, under the 
power* For the teftator had an eftate devifable in 
him, and alfo a power to limit a ufe, and he had his 
eledion to purfue whichever of them he chofe; fo 
that when he devifed the land itfelf, without any 
reference to his power, he Ihewed his intention to pafs 
the eftate by bis will, as owner of the land, and not 
to limit a ufe under his power* 


In what Cafe* 
an Inflrument 
operates as an 
-Appoint naentj 
6 Rep, 18 a. 
CtD.Eli2.877* 
C10. Jac.3 1. 
Hob. i6q« 


Crofs y. 
Hudfon, 
ch. 20. 


$ 60. By the fettlement, made oil the marriage of Cox ^ . 
Thomas and Elizabeth Cox in 1777, a power of revok-' 4 Vef. Jun. 
ing the ufes of the fettlement, with the confent of the 63 ** 
tniftees, was given to Cox and his wife, fo as before 
fuch revocation they Ihould convey and affure other 
lands, of equal or better value, in lieu thereof, to 
the lame ufes* By indentures of le&fe and releafe, 

T 2 dated 
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dated in 1784, a capital mefiuage and other premi&tt 
were conveyed to a truftee and his heirs, to hold to 
him and his heirs, to the ufe of fuch perfon orperfons, 
and for fnch eftate or eftates, mtereft or interefts, and 
with, under, and fubje£t to fuch powers, provifoes, 
and agreements, as Thomas Cox Ihould, by deed or 
writing under his hand and feal, limit and appoint j 
and, in default thereof, to the ufe of the faid Thomas 
Cox , his heirs and affigns. In 1792, Thomas Cox en- 
tered into a contract to fell the eftates, comprifed in 
the fettlement of 1777. 

By indentures of leafe and releafe, dated, in 1792, 
Thomas Cox , in purfuance of all powers in him veiled, 
did, with the confent of the furviving truftees in the 
marriage fettlement, grant, bargain, fell, alien, releafe- 
and confirm, limit, declare, and appoint, and the faid 
Thomas Cox and his wife did, with the like confent and 
approbation, convey and affure to the faid furviving 
truftees and their heirs and affigns, the faid capital 
mefluage, comprifed in the indentures of 1784, to 
hold to them, their heirs and affigns, to and for the 
fame ufes, trufts, intents and purpofes, as were 
declared in the fettlement of 1777. 

Thomas Cox and has wife revoked the ufes of die 
fettlement. 

Some doubts having been thrown upon the title, 
with refped to the value of the fubftituted eftates, and 
alfo upon the fuppofttion, that the indenture of Auguji 
179a, was intended to operate as an- execution of a 

power. 
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power, and therefore it was doubtful whether the 
legal eftate did not veil in the truftees, in which cafe Infra f. 65. 
the ufes declared thereon would be void at law, and 
would be good only as trufts in equity, the' purchafer 
declined to complete the contrad ; upon which * bill 
was filed again ft him for a fpccific performance : and 
the ufual decree was made, referring it to the Mafter 
to enquire whether a good title could be made. 

The Mafter reported, that the fubftituted eftates 
were of greater value than the eftates comprifed in the 
marriage fettlement ; and that the plaintiff could 
make a good title to the eftates, comprifed in the 
agreement. 

Exceptions were taken to this report : and in fup- 
port' of them’ it was obferved, that Thomas Cox , in the 
releafe of 1792, ufed words applying to the convey- 
ance of an eftate in fee fimple, and alfo to the execu- 
tion of a power of appointment ; fuch an union was 
very unapt and improper; but the inftrument, though 
inaccurate, amounted to a complete execution of the 
power : then the other words, importing the convey- 
ance of an intereft, were completely inoperative. 
Confidering it then as the execution of a power, the 
neceflary effed of it was, to veil the legal eftate in 
truftees, and then the objedion arofe ; the eftates of 
thl perfons beneficially interefted being merely equi- 
table ; in which refped there was a material deviation 
from the fettlement, which veiled the legal eftate in 
tile perfons beneficially interefted, 

T3 
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In-anfwer to this objection it was faid, that the ©ftfy 
question was, whether the deeds of 1792 operated as 
H conveyance by leafe and releafe, or as the execution 
of a power? The whole objection refled upon tins, 
that it rauft operate as the latter \ but, where a man 
has an intereft and alfo a power, and does an a St 
which may be either a conveyance of the intereft, or 
the execution of a power, it fhali be referred to his 
A^te f. 59- intereft and not to his power. Sir Edward CIere*% 
cafe was an authority exprefsly to that point. This 
was a conveyance to the ufes of the marriage fettle- 
mentj and that conveyed the legal eftate to the cejluis 
qtee ufe. The inftrument was certainly more proper 
for the conveyance of an intereft, than for the execu*. 
tion of a power; the words of appointment were 
thrown ia generally by the conveyancer, and were 
quite fuperfluous. The party had no intention of exe- 
cuting the power : the court always makes the deed 
operate according to the intention, if by law it may. 
The intention was declared to be, to veft the eftate in 
the truftees to the ufes of the marriage fettlement 
there was no room, therefore, for the prefumption, 
that the intention was merely to execute the power, 
not to convey an intereft ; that prefumption was in 
pppofition to the deed, which goes to declare, that 
the eftate yefted in them, and was to enure to the ufes 
pf the fettlement ; it did not begin with words of ap- 
pointment, but with thofe importing conveyance. The 
prder, in which the words appeared, concurred with 
the form of the inftrument to fhew, that the firft 
words in order were intended to be the operative' 
words; he threw in the words of appointment, if 

neceftary. 
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neccffary, meaning to make ufc of all the powers that 
Were in him. The deed did not recite the power par- 
ticularly, but was in purfu&ice of all powers. There 
was confiderable doubt, whether the power Was not 
merged in the intereft he had, upon the authority of 
the late cafe of Goodill v. Brigham. But, if the legal 
eft ate was vefted in truftees, yet the provifo in the 
fettlement was fubftantially complied with: for the 
eftates were in equity in the perfons entitled under the 
fettlement ; and they could come into Chancery for 
the legal eftate, whenever they thought fit. 

Majler of the Rolls . — The plaintiff, having entered 
into this contract, has conveyed the fubftituted eftates 
by the deeds of 1792, in purfuance of all powers in 
him vefted, and containing words both of conveyance 
and of appointment. This was preparatory to the 
revocation of the ufes of the fettlement, and to enable 
the plaintiff and his wife to revoke them under the 
power. The queftion is, whether under this deed 
there is a good execution of the condidon in the 
provifo ; or, in other words, whether by the deeds, 
the plaintiff had legally conveyed to the truftees in the 
fettlement, this other eftate, exa&Iy in the fame 
manner, and to the fame ufes, -as the eftate comprifed 
in the fettlement. The objection is entirely technical, 
and certainly very nice, and 1 think a little too re- 
fined ; though an obje&ion of that fort certainly may 
be fairly made ; and I will not find fault with a 
purchafer for taking the opinion of the court upon it, 
if gentlemen of great chara&er really ftate it as a fair 
mound of objection. The objection arifes from the 

T 4 mode. 


m 


Ante ch. 15. 



Title XX XII . Deed. Ch. xvi. $ 60. 

ynode, in which the eftate fubftituted was conveyed to 
the plaintiff ; which was, to the ufe of fuch perfon or 
perfons, and for fuch eftate or eftates, intereft or in- 
terefts, and with, under, and fubjeCl: to, fuch powers, 
provifoes, and agreements, as he fhould, by deed or 
writing under his hand and feal, limit, declare, of ap-‘ 
point, and, in default thereof, tp the ufe of him, his 
heirs and afligns, This therefore was vefted in him 
at the time of the fubftitution ; and the mode which 
|ie takes for that purpofe is, not by exprefsly declar- 
ing that in purfuance of the power he appoints, but 
by this conveyance of leafe and releafe, in which he 
ufes words that cannot at all apply to the power : and, 
as he had both a power and ah intereft, it is now faid, 
to invalidate the deed, the court muft fay, he did 
this in execution of his power only, and not to convey 
his intereft ; that it muft be referred only to the 
power, though the truftees are in poffeffion by virtue 
of the leafe, which was perfectly nugatory if he meant 
only to execute his power. That is going out of the 
way to raife objections, which the court is in the 
habit of very much difeouraging. I will not deter- 
mine, whether it would not have been a fatal ob- 
jection, if it had been an execution of the power, 
veiling a truft eftate inftead of the legal eftate under 
the fettlement. Unqueftionably it woulji be fo at 
law. 

I fhall not enter into the qutftion, whether upon 
the cafe of Good; II v. Brigham, the power could not 
have been exercifed. I think, notwithftanding that 
cafe, he might have appointed a ufe under the power : 

fer 
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for I do not concave the Judges meant to decide, that 
where there is a conveyance to fuch ufes as a man 
/hall appoint, and, in default of appointment, to his 
own right heirs, the party may not under the power 
create an eftate that will fuperfede the eftate in fee, 
though perhaps not to bar, dower. If that cafe is 
taken in the full extent, it is very doubtful, and 
would fet afide half the conveyances in the kingdom, 
and I defire to be underftood, that is not my opinion. 

.But I do not by any means go upon that ground. I 
will fuppofe he had the power; but he alfo had an 
intereft. Tfie very refpedtable opinions, upon which 
this objection has been taken, only ftate it as a doubt; 
and they are oppofed by the opinion of another gen- 
tleman in favour of the title. But I muft determine 
upon the cafe, as it appears upon confideration of 
the conveyance ; and I am clearly of opinion, upon 
every principle upon which the court a£ls with regard 
to the con ft ruction of conveyances, that it would be 
monftrous in this cafe to hold, that where there is a 
power and an intereft, and the a& being equivocal, it 
is doubtful whether he afted under the one or the 
other, the court fhould adopt that, which would de- 
feat the inftrument. But this cafe goes farther s for 
the aft is not equivocal. The. party has made ufe of 
Words, that have no reference to the execution of a 
power. I am of opinion, therefore, that this is an . 
exceedingly good title. 

§ 6 1. With refpeft to the effects attending the exe, Effefts ofthe 
put ion of a power, it has been already ftated, that °* 

when a ppwer is executed, the former ufes and eftates 

c$afe, 
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ee&fe, and a new life fprings up to the appointee, 
wtnek is derived from the feifin or fdntilla juris of 
the releafees or truftees, and the ftatute immediately 
executes the poffeffion to fuch new ufes, by which 
means the appointee acquires the legal eftate, without 
entry or claim. 

§ 62. Although eflates which arife from the execu- 
tion of powers owe their commencement to the deed 
of appointment, yet the appointee under a power 
does not derive his title from the appointor, or out of 
the eftate whereof the appointor is feifed, but comes 
in dire&ly under the original conveyance, by which 
the power was created, and the ufes declared by the 
appointment, being in order prior to the ufes limited 
by the original deed ; which only take place in the 
mean time, and until the appointment, fuch new ufes 
precede them, and the appointment operates by rela- 
tion, from the time when the original deed was 
executed, juft as if the eftate created by the appoint- 
ment had been actually limited in the original con- 
veyance. 

§ 63. In the cafe of the Duke of Marlborough v. 
Lord Godolphin, which arofe upon an appointment of 
perfonal eftate, lord Hardwicke faid— - <c 1 admit the 
“ principle, that where a perfon takes by execution 
of a power, whether of reality or perfonalty, it ii 
“ taken under the authority of that power : but not 
“ from the time of the creation of that power.. 

“ ,'1’here is no cafe that the relation fhall go back for 
“ that, which is quite of another nature : and that is 

« the 
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44 the point, which dttft be tontttM for har^ that 
44 they mult take by relation, fo ts to make them 
44 take from the time of the creation of the power y 
“ for which there is no authority : and that would be 
“ unreafonable. The meaning that the perfom muft 
44 take under the power, or as if their names had 
“ been inferted in the power, is, that they fhall tak& 
44 in the fame manner as if the power and inftrument 
44 executing the power had been incorporated in one 
44 inftrument ; then they fhall take, as if all that 
44 was in the inftrument executing, had been expreffed 
44 in that giving the power. So is it in appointments 
“ of ufes. If a feoffment is executed to fuch ufes, 
44 as he fhall appoint by will, when the will is made, 
“ it is clear, that the appointee, eejhti qtte u/e 9 is in 
“ by the feoffment ; but has nothing from the time pf 
“ the execution of the feoffment, fo as to veft the 
44 eftate in him. The eftate will veft in him accord- 
“ mg the nature of the aft done, and appoint- 
44 ment of the ufe, from the ^ime of the teftatorV 
44 death. This, therefore, is not a relation, fo as to 
44 make things veft from the time of the power, but 
“ according to the time of that aft executing that 
46 power; not like the referring back in cafe of 
44 afSgnment in comnufHon of bankruptcy : that is, 
44 by force of the ftatute, and to avoid me/he wrong* 
44 ful afts. The cafe was put of a bargain and fale ; 
44 which was faid to be like this of a will, or inftrtt* 
44 ment in nature of a will. A bargain and fale, 
44 when acknowledged and enrolled, has relation to 
44 the time of execution; and if the grantee dies 
< 4 within fix months, and afterwards it is acknow* 

44 ledged 


tfj 



t«4 TfcZf &XXII. Seed. Ch. xvi. § 63—65. 

“ ledged and inrolled, it is good ; tliat is, becaufc it 
“ is a collateral a£t acquired by a£t of parliament, 
“ and not arifing from the nature, of the inftrument 
« itfelf.” 


X Inft. 21 6 a. 
® • 2 • 


x Inft. 379 J. 
p. 1 . 

Vide 4 Vcf. 
Jun. 637. 


§ 64. Where an eftate is limited to fuch ufes as 

A. B. fhall appoint, and in the mean time, and until 

appointment to the ufe of the faid A. B. and his heirs ; 

if A. B. happens to be married at the time when 

fuch conveyance is made, his wife becomes entitled to 
* 

dower. But if A ., B. executes his power of appoint- 
ment, a new ufe arifes, and veils in the appointee, 
and the fee iimple originally limited to A. B. ceafes, 
by which means, it is fuppofed that his wife’s right 
to dower will alfo ceafe. 


§ 65. An appointment in purfuance of a power 
operates under the flatute of ufes, not as ^conveyance 
of the land, but as a fubftitution of a new' ufe/m the 
place of a former on^; and a ufe appointed under a 
power takes effedt in the fame manner as if it had 
been inferted in the original deed, in the place of the 
power. From which it follows, that if an apppint- 
T»t. 12. c. i. *nent is made under a power to A to the ufe of B. 

and his heirs, it is a limitation of a ufe upon a ufe ; 
and confequently B. only takes a truft eftate. It is 
therefore the practice, where an appointment is made 
to particular ufes, to appoint the lands not to truftees 
to ufes, as in the cafe of a releafe, but to the 
particular ufes intended. 


$ Where 
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§ 66. Where a perfon fettles his eftate to the ufe 
of himfelf for life, remainder over, referving to him- 
felf a power of revocation, and executes his power, 
he becomes immediately feifed of his former eftate, 
without any entry or claim ; becaufe, as he is already 
in poffeflion, he cannot enter on himfelf, and the 
revocation is ftronger than any claim can be. 

§ 67. It was refolved in Digge*s cafe, that other 
ufes might be limited or raifed by the fame convey- 
ance, which revoked the former ufes, for inafmuch 
as the ancient ufes ceafe ipfo facto by the revocation, 
without claim or other act, the law will adjjidge 
priority of the operation of one and the fame deed, 
although it be fealed and delivered at one and the 
fame inftant ; and therefore in conftruftion of law, it 
lhall firft be a revocation, and a ceffer of the ancient 
ufes, and then a limitation or raifmg of the new ones; 
for the beft conftruftion of the ftatute of ufes was to 
make them fubjeft to the rules of the common law, 
according to which, if two afts were done by one and 
the fame means, and took place in one and the fame 
inftant, the law would fo conftrue them, that that 
aft Ihould be taken to precede,, which would give 
efficacy to the entire inftrument. 

§ 68. The execution of a power will not defeat 
an eftate previoufly created, by the perfon who exe- 
cutes it. 

§ 69. An eftate was fettled, in confideration of 
marriage, to A. for life, &c. and a power was given 

to 
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to A. % with the content of the trustees, to revoke all 
the ufes. A . conveyed away his life eftate, for fecur- 
ing an annuity* to a perfon for ninety-nine years, if 
he fheuld fo long liwe, and afterward*, with the coa- 
fent of the truftees, revoked ail the ufes of the fettle- 
ment. It was held that this revocation did hot &fie& 
the ellate granted for-fecuringthe annuity. 


TITLE 



( **7 ) 


TITLE XXXII. 

DEED. 


CHAP. XVII. 


Of Powers to Jointure . 


§ I. Origin of 

2. Gonjh uflion of the Words — 
not exceeding the clear 
yearly Value. 


§ 6. Power to limit a Jointure 
proportioned to the Wife's 
Fortune^ 


Se&ion j. 

QOON after the flatute of ufes, the pra&ice of con- 
veying efiates in flrift fettlement became frequent. 
But as eftates for life are not fubject to dower, a power 
was ufually given to the tenant for lift, of limiting an 
eftate to any woman he fhould marry, for her life, by 
way of jointure, which is now univerfally pra&ifed. 

$ 2 . In powers of this kind, the ufual phrafe is, 
that it {hall be lawful for the tenant for life to appoint 
any part of the lands comprifed in the fettlement to 
his wife, as a jointure, not exceeding the clear yearly 
value of a certain fum. 

S 3* A queftion having arifen in Lord Hardwich * s 
time* refpe£Hng the conftru&ion of this expreffion, his 
Lorgtfhip laid, there were two things to be confidered, 
firft, what was the meaning of thefe words ; and, 

fecondly. 


Origin oh 


Conftruftion 
of the Wordi, 
not exceeding 
the clear 
yearly Value. 


Tyrconnel r. 
An caller, 

Amb. R.237. 
2 Vef. 502* 
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fecondly, at what time they were to be applied. Aai 
to the time, they mull be lands of the clear yearly 
value, exprefled at the time of making the jointure ; 
and there is no obligation on the remainder-man, or 
lien on his eftate, to have the jointure continue of the 
lame yearly value during the continuance of the join- 
ture, which is always the rule in the execution of thefe 
powers ; the contrary doctrine would be productive of 
very great inconvenience : thefe powers would then be 
executory and fluctuating : none would know when 
the power was executed. New bills mull be brought 
again!! remainder-men, and the power mull be exe- 
cuted by fubfequent tenants for life. 

This doCtrine is applicable, not only to the execu- 
tion of fuch a power, as to charges on the eftate', but 
alfo to the quantum of the land-tax : for, though that 
tax might rife afterwards, the quantum of the jointure 
is not on that account to be varied. It is fuflicient that 
the mailer Ihould fee it exonerated from the land-tax, 
according to the rate it flood at, when the power was 
executed ; for otherwife it would follow, that whenever 
the land tax increafed, it would create a deficiency in 
the jointure, and the jointrefs might come into a court 
of equity to have it made good againll the remainder- 
man. The great quellion then is, from what charges, 
impofitions or outgoings, an eftate of this kind ought 
to be exempted, at the time of making the jointure. 
The words are, not exceeding the jelear yearly value , 
which do not extend to the land tax ; clear mull not 
mean all outgoings, fuch as Ioffes by tenants, manage- 
ment, to which a rent-charge is not liable, but 
3 what 
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what would be underftood between buyer and feller $ 
that is, all reprizes and incumbrances* and all extra- 
ordinary charges unufual, and not agreeable to tHe 
cuftom of the country $ and then the land tax is not 
to be conlidered. The jointure, then, mult be clear of 
incumbrances* and all other charges, which, by the 
courfe and ufage of the country in which the lands lie* 
ought to be borne by the tenant, but fubjedt to the 
land tax and all other outgoings which, according to 
fuch courfe of the country, ought to be borne by the 
landlord. 

5 4. Where a power of jointuring was given, not Blandford 
exceeding 4000 /. per annum, without any deduction rough^a Atk. 
or abatement for any taxes, charges, or impoiitions, 54 a - 
impofed or to be impofed, parliamentary or otherwife. 

Lord Hardwicke held, this did not mean fuch taxes 
only as were fixed and certain, but the land tax, 
though a fluctuating one, was clearly within the 
power. 

§ 5. It is now a common practice, to give tenants 
for life a power of appointing a rent-charge to their 
wives by way of jointure : and where the power is to 
appoint all or any part of the lands, the ufual way is 
to appoint certain lands to the wife, with a provifo, 
that in cafe the perfon next in remainder ihall pay to 
the wife a yearly fum out of the rents as a jointure, 
then that he may retain the pofleflion of the lands. 

Power toll* 

§ 6. Where a perfon has a power to appoint a n»t a Join- 
jointure, not exceeding 100 /. a year for every thoufand tSone^toThe 

VOL. IV. U he Wife’iFor- 

w 4- nnA 



Title XXXII. Deed. Cb.x* H. $ 6, 7. 

he acquires, as a marriage portion, and part of the 
wife's fortune is limited to the hulband for life, re- 
mainder to increafe the younger children's portions, 
although there be no younger children, and it goes 
back to the wife, yet it will be confidered as received 
by the hulband, and within the intent of the power, 
and the hufband will be compelled to fettle a jointure 
accordingly. 

Tpyreonnel r. § 7. Sir B. Sherrard, being tenant for life, with fuch 
cafter, 2 Vcf. a power as is mentioned in the preceding fe&ion, mar- 
499 * ried a Lady who had 10,000/., and, in confideration 

thereof, fettled an eftate on her of 800 /. a year, and 
covenanted to fettle zoo l. more to make it up 1000 /, 
and the fum of 2000 /., part of the wife’s fortune, was 
continued at interefl for the benefit of the younger 
children, and, in cafe of no children, to go to the fur- 
vivor ; but the intereft thereof was to be paid to the 
hufband during his life. There were no children, and 
the wife furvived. 

The queftion was, what portion the hufband wai 
confidered to have received with his wife, and, con- 
fequently, how many 100 /. per annum (he was entitled 
to have. 

Lord Hardwicke.-— The. queftion is, whether Sir B. 
Sherrard is to be confidered as having received 8000 /. 
or 10,000 /. I am of opinion, he mult be confidered 
as having received a portion of 10,000 /. with his wife> 
The objection is, that 2000 /., though part of her 
portion, was not received by Sir B. Sherrard,, and 

that. 
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that, in confequence of the fettlement, it came back 
to her, there being no younger children; and is not to 
be confidered as part of the portion; in confideratjon 
of which, the jointure was made. But I am of opinion, 
that objection does not hold. I agree* that where a 
jointure is to be made under fuch limited powers, of 
a portion to be received, the tranfaftion muft be fair, 
bona fide without fraud and collufion ; and, therefore, 
if it is a nominal, and not a real portion, that will not 
do; as, where a man who marries a lady with a fmall 
portion, and either he or his friends advance money to 
make it up a nominal portion; and, after the marriage, 
take it back. So, if the wife had a portion which was 
fettled to her feparate ufe, it would not do: Parents 
create thefe powers for the purpofe of compelling their 
children to marry wives of an adequate fortune, and 
not to burthen the eftate with a great jointure for a 
wife, who brings nothing into the family : whenever, 
therefore; the portion of the wife is flipuiated to be 
applied in a proper and reafunable manner, for the 
benefit of the family, that is to be confidered as a por- 
tion received. The father could not mean that every 
part of this portion fhould be received by his fon to 
fpend and wafte ; if it was fettled fo as to become be- 
neficial to the family, in the fyit way of making fettle- 
ments, it was fufficient. Thefe parties were young at 
the time of marriage, and might have feveral children. 
It was reafonable to take fo much of the wife’s fortune 
as an increafe of the younger childrens portions, which 
the hufband had under his father's will a power to 
fettle, nor was there any impropriety in giving the 
wife a chance ©f furvivorfhip. This, then, is an ap- 

U 2 plication 
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plication of the portion by the hufband, in a reafon- . 
able and fair way, and, therefore, to be confidered as 
within the intent of the power. If the filtered of the 
21000 /. had been only given to the hufband for life, 
and, afterwards, the principal to the wife, that would 
be a flrong cafe to fay, it was not within the intent of 
the power. But the money being only given to the 
wife, on failure of younger children, and on the huf- 
band’s dying firft, both which events happened, it 
differs from that cafe. If the portion was to be paid 
to the hufband, to do what he pleafed with it, and not 
to be fettled for the benefit of the family, fathers 
would hardly create fuch a power. I therefore confider, 
that what is fairly fettled for the family, is for the be- 
nefit of the hufband, and, therefore, the widow is en- 
titled to 1000 /. for her jointure. 


Man fell v. 
Manfcll, 
Harg. Jar. 
Arg. v. 1.3 5. 


§ 8. A power of jointuring a wife, may be reftrained 
by a condition, that the marriage fhall be with the 
confent of a third perfon. 


TITLE. 
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TITLE XXXII. 
D E ED. 


chap. xvm. 

Of Powers to Leafe. 


§ l . Origin of 

2 . Conjlrued jiritlly. 

5. Rejlr idiom annexed to leafing 

Powers. 

6. iy?. As to the Injlrument . 

8. 2d, As to the Lands to be 
leafed • 

* 3 - 3 ^ As to the Time when the 
Leafe is to commence. 

24. A general Power only autho- 
rifes Leafes in Pfffejfion. 


$ 33. Of concurrent Letfcs. 

39. A Leafe to commence from 
the Day of the Date , it 
not a Leafe in Reverfon. 

41. 4 th. As to the Duration of 
the Leafe. 

47. $tb 9 As eo the Rent * 

53. 6th % As to the Claufes and 
Covenants . 

60. In what Conveyances leaf ng 
Powers may be infer ted* 


Se&ion 1. 

Leafes made by tenants for life determine upon 
the death of the leffor, powers are ufually inferred 
in fettlements, enabling the tenants for life to grant 
leafes, which fliall be valid againil the perfons in re- 
mainder or reverfion. 

Powers of this kind are productive of great advan- 
tages, not only to the tenants for life, and the perfons 
in remainder and reverfion, but alfo to the public : the 
tenants for life are thereby enabled to grant a certain 
term to the leflee, by which means they get a higher 
rent, which is equally beneficial to the remainder-men 
and reverfioner ; and the public is benefited by this 

U 3 fyftem* 


Origin of. 


1 Burr. Rep. 
120. 
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fyftetn, becaufe the extent and fecurity of the tenant** 
intereft, induces him to expend his capital in the cul- 
tivation and improvement of the eftate. 


Conftrued § 2. But, lead the tenant fpr life fhould exert thi* 

ftrictly. power to the prejudice of the perfons in remainder or 

reverfion, he is, in general, retrained by the words 
of the power, from making any leafes but on certain 
conditions, by which means, the tenant for life is ob- 
liged to fecure the fame advantages to the remainder- 
men and reverfioner, which he rcferves for himfelf. 
Doe y. Lady, The reftri£tive. part of fuch powers ought, therefore, 
5 Term R. to be conftrued ftriclly againft the tenant fpr life, and 
7. in favour of the remainder-man and reverfioner ; be- 

caufe the conditions upon which the power is given, 
are inferted with a view to their intereft, and the leflee 
.under fuch a leafe, Handing only in the place of the 
tenant for life, and deriving his title merely under the 
power, if that be not completely executed, the right 
of the remainder- man to po fiefs the eftate, freed from 
the leafe, will take place of the right of the leflec, as 
fuperior to it : from whence, it follows, that every 
circumftance required by the power rauft be (triply 
complied with, otherwife the leafe will be void. 


| 3. Thu*, it appears, that the inftruments by which 
leafing powers afe executed, are conftrued fomewfcjat 
differently from other deeds of appointment ; for, it 
being exprefsly required ^at tenants for life fhould 
execute their powers pf leafing in a particular 
yide Doe r. manner, that becomes a condition precedent ; and if 

Sandham, ' , „ .... 

wfr*. ' ^ll the circumftance* required by the power a^e pot 

complied 
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complied with, the power is held to be totally unexe- 
cuted : fo that, if an improper covenant is inferted in 
a leafe made in purfuance of a power, the leafe is there- 
by void in its creation, and not the covenant only, and 
will not bind the remainder-man. 

§ 4. Where a qualification is annexed to a general Vide Cum- 
power of leafing, which, if obferved, goes in deftruc- Cafe, infra, 
lion of the power, the law will difpenfe with fuch qua- l *' 
location. 

§ 5. The reftridtions, which are ufually annexed to Reftri&ions 
leafing powers, relate, 1 ft. To the inftrument by which *cafmg d l ° 
the power is executed ; 2d, To the lands to be let ; Powers. 

3d, To the time when the leafe is to commence ; 4th, 

To the duration of the leafe ; 5th, To the rent directed 
to be referved ; and, 6th, To the claufes and cove- 
nants dire&ed to be inferted in fuch leafes. 

0 

§ 6. With refpedl to the inftrument by which a itt, As to the 
leafing power is directed to be executed, it is generally lnftiumcnt * 
required to be by a deed indented, fealed and delivered 
in the prefence of two or more wjtnefjes ; and it is 
alfo ufually required, that the tenant ftiould execute a j Burr. Rep. 
counterpart of fuch indenture, i2 5 * 

§ 7, Liverj’ of feifin is not neceflary to be given on 
a freehold leafe, made in execution of a power. Be- 1 Vent. 291. 
caufe a leafe made in execution of a power, takes effedfe 3 ^ ev * 
from the deed by which the power is created ; and the 
legal eftate is transferred by the operation of the fta- 
tute of ufes, 

U4 
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§ 8. With refpedt to the lands to be let, powers of 
leafing are, in general, reftrained to lands which have 
ufually been let or demifed to farmers, in order to pre- 
vent the tenant for life from leafing the manfion-houfe, 
parks, gardens, pleafure grounds, or other parts of the 
land ufually occupied by the proprietors of the eftate, 
and deemed neceflary to the dignity of the family. 

§ 9. This claufe is copied from that which is inferted 
in the ftatute 32 Hen. 8 . enabling tenants in tail to let 
leafes : and the rules adopted by the courts of law, in 
cafes which have arifen on that ftatute, apply equally 
to leafes made in purfuance of powers. 

5 10. Lands which have been demifed three times, 
are confidered as lands ufually let; fo lands which 
have been demifed twice : but lands which have been 
only once let, do not fall within the defeription of 
lands ufually let ; for, ufus fit ex iteratis ad i bus. 

§ 11. Lands not demifed for the fpace of 21 years 
previous to the making of a leafe, under a power, are 
not confidered as lands ufually let. 

§ 1 2. A perfon was tenant for fife, with power to 
make leafes of all or any of the lands in an indenture 
of fettlement particularly mentioned, which at any 
time theretofore had been ufually letten or demifed, for 
and during the term of 21 years, referving the rents 
therefore then ufually paid, or more. The tenant for 
fife made a leafe of part of the premifes contained in 
the fettlement, wtych had been let at 1 00 /; fer annum 

for 
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for ai years ; but the term of 21 years was expired, 
and the premifes had not been letten for 2 1 years be- 
fore the demife, under the power which was the fiib- 
jedt in difpute. 

The queftion was, whether thefe lands came within 
the defcription of lands at any time heretofore ufually 
demifed. 

Lord Chief Juftice Vaughan faid, the words ufually 
demifed, might be taken in two fenfes ; the one, for 
the often farming or repeated a&s of leafing lands, to 
which fenfe this cafe did reafonably extend ; the other, 
for the common continuance of lands in leafe, for that 
was actually demifed ; and fo lands leafed for 500 
years long fince, were lands ufually demifed, that was, 
in leafe, though they had not been more than once 
demifed ; and the former conftru&ion agreed both with 
the words and intention of the fettlement. But what 
was not farmed at the time of this provifo’s being 
made, nor 20 years before, could not be faid to be at 
any time before commonly farmed : for thofe 20 years 
was a time before, in which it was not farmed. Be- 
iides the provifo referving the rents thereupon referved 
at the time of the deed made, .neceffavily implied, that 
the land demifable by that provifo mull be land which 
was then under rent ; for, when no rent then Was, the 
rent then thereupon referved, could not be referved. 
But the premifes in queftion had then no rent upon 

them, for they were not let for 20 years before, nor 

then, and, therefore, were not demifable by that 

|x>wert 
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$ 13. A covenant to ft and feifed, is confidered, in 
law, as evidence of the ufual manner of demifmg j 
and the objection, that the covenant to Hand feifed in 
queftion, was by way of provifion for a younger child, 
was deemed to be of no weight ; for that was every 
day's pra&ice. 

§ 14. It has been already ftated, that a qualification 
which goes in deftru&ion of a power, will be difpenfed 
with. In confequence of this principle, it has been- 
determined, that where a power of leafing is given 
generally, provided the antient rents be referved, lands 
which were not before in leafe may be demifed- 

§ 1 5. A conveyance was made of divers manors, 
mefluages, rents, fervices, £sV. to the ufe of A. B. for 
life, &c. with power to make leafes of the premifes, 
or any part or parcel thereof, for three lives, fo that 
fuch rent, or more, was referved upon every leafe, as 
was referved or paid for that, within two years then 
next before. Some part of the premifes confided in 
woods, that had not been before leafed, at any rent 
within the two years. It was determined, that the te- 
nant for life might, by force of fuch power, make 
leafes of that part, referving fuch rent as he pleafed, 
becaufe it appeared by the generality of the words, 
that it was intended he fhould have power to leafe all 
-the lands j and the reftrictive claufe was meant to apply 
only to fuch lands as had been demifed for two years 
before 


$ t6.A* 
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S 16. An eftate, which confifted' of lands- and a Walker v. 

» ' WhIcciwot 

rectory, tsfc. was conveyed to the ufe of a perfon fear , VenuT^*, 
life, with a power to let. the premifes, or any part of- * L<v - » 5 °* 
them, fo as a rent of 5 s. was referred for every acre of 
land. The tenant for life demifed the re&ory, which 
confifted of tithes only, referring a rent ; and the ques- 
tion was, whether the power warranted fuch a leafe. 

It was argued that it did not, for a conftrufUon was 
to be made on the whole claufes, and the latter words 
that appointed a refervation of rent, fhould explain the 
former, and reftrain the general word premifes to land 
only, or things out of which rent might iffue, which 
it could not put of tithes. 

But it was refolded by the court, on the authority Ante f. ij. 
of Cwnbcrford * s cafe, that the leafe of the redory was 
good ; for the power was general, and enabling, and 
the laft claufe being affirmative, though reftridive, 
would not reftrain the generality of the former ones. 

Therefore, here the power muft be conftrued to be, 
to demife the premifes that confifted of acres at 5 x, an 
acre, but of what were not acres, no rent need be 
rgfprvpd. 

And it was faid by Lord Hale , that if the power 3 Keb. 597, 
had been to let the manor and redory, exprefsly re- 
ferring 5 x. per acre, the leafe h^d been good of the 
redory, without any rent, 

. § 1 7. A manor and other hereditaments were fettled, X“e 2 n 7 

with a power to the tenant for life to make leafes, ex- « 

< ■ * . . ' Com. R. 37. 

cepting is Mock 147. 
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eepting the ancient demefhe lands, and fo as the an- 
cient rent was referved. 

It was determined, that this power did not enable 
the tenant for life to demife the copyhold lands held 
*of the manor, becaufe they were not part of the de- 
mesnes. But that the rents and fervices of the manor 
might be demifed, notwithflanding that one qualifica- 
tion annexed to the exercife of it was, that the ancient 
rent Jhould be referved , and no rent could be referved 
on a leafe of rents and fervices ; for it appeared, that 
part of the manor was intended to be comprifed within 
the power ; but as the demefne lands were not com- 
prifed, the rents and fervices mult, for the whole 
manor confifted of demefnes, rents and fervices ; and, 
if a man had a power referved to him of making leafes 
of two things, and a qualification was annexed to the 
power, which could not extend to one of thefe things, 
he might make a leafe of that thing without any regard 
to the qualification. 

Goodtit’e ▼. § 1 8. A tenant for life, with power to demife all 

Doughy, the lands, referving fo much, or a greater yearly rent, 
as then was paid, made a leafe of a manor and filhery, 
which had never been let, together with other pre- 
mifes, referving a greater rent than had formerly been 
referved. It was contended, that the manor and 
fifliery were not deinifable under the power, as no rent 
was then paid for them. But it was anfwered, that 
the qualification in the power, with regard to the re- 
fervation of rent then paid, could only apply to fuch 
parts of the fubjeft of the power as \Vere then let j 

hut 
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but the power itfelf exprefsly extended to , the manors 
and fifhery, and it rauft have been known at the time 
of the fettlement, that neither the manors nor fifhery 
were then let ; for, where a general authority is given 
by a power, to let manors, lands, &c. and afterwards, 
there is a qualification, that the ufual rent jhall be re- 
ferved, fuch affirmative qualification lhall not reftrain 
the generality of the power, but fhall only apply to 
that part which was formerly demifed. It was objected, 
that as the rent was entire, and could not be appor- 
tioned, it was not clear that the ancient rent was re~ 
ferved for that part of the premifes which had formerly 
been let. In anfwer to which, it was faid to be fuffi- 
cient, that the advance on the whole was 30 /., and 
that the fifhery was only worth 15 /. a year, and that 
the manor was not of any pecuniary value. 

Lord "Mansfield . — “ The power is exprefs to demife 
“ the manors and fifheries ; they are particularly men- 
“ tioned in the fettlement ; and the power goes to the 
“ whole : they pay under this leafe as great a yearly 
“ rent as at the time of the fettlement, for they paid 
“ nothing then ; the words, therefore, are complied 
“ with j and this objeftion could only Hand upon 
“ intent : but we think no fuch intent appears. The 
“ manors are nominal, of no value, no objedl of yearly 
“ income j the fifhery worth only 15/. a year ; they 
“ are convenient to the leffee living on the land, and 
“ of no ufe to the remainder-man ; the right of fhoot- 
“ ing and fifhing is referred to him. For my own 
“ part, I think the intent was to give leave to demife 
“ all, referving as much rent in the whole, as had 

3 “ been 
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“ been paid before ; and, in fa&, 30 /. more has beetf 
“ referved.” 

The court was of opinion, that the leafe was good* 

§ 19. A power may, however, be taken to be fpe-* 
dal, and not allowed to extend to all the property 
Gomptifed in the deed, wherein the power is given, if 
it appears from the nature of the power, compared 
with that of the property, to have been the intention 
of the parties, that it ihould be fpecial, 

§ 20. It was found’ by fpecial verdift* that the 
manor of Hcniflone Arundel was intailed on Lady 
Mountjoy , with feveral remainders over, with a provifoj 
that neither of the donees fhould alien the faid manors, or. 
any part thereof, but only for term of life, or for years, 
or at will, yielding the true and ancient rent. The 
manor confifted of feveral free rents and copyhold te- 
nements, an acre of wafte, 

Lord Mountjoy and his wife demifed a moiety of the 
manor, with the appurtenances, for 300 years. 

It was refolved, that, in refpect of the laid acre of 
wafte, which was never demifed before, the rent* 
which was entirely referved 'out of the whole, could 
not be faid to be vetus et antiquus reditus ; for, how 
could it be called fo, when it iflued out of a thing 
which never was charged with any rent before# 

$ -in A power 
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$ 21. A power was given in a fettlement, to make 
leafes of all or any part of the premifes, at filch yearly 
rents, or more, as the fame were then let at : and the 
queftion was, whether the manfion-houfe and demefnes 
could be demifed under this power. 

The court determined that they could not ; and it 
is faid, that this judgment was affirmed by the Houfe 
of Lords. 

§ 22. A power was given in a will to the tenant 
for life, to grant, demife, and leafe all or -any of the 
faid manors, parts of manors, mefluages, lands, tene- 
ments, and hereditaments, fo as the ufual rents, and 
other yearly payments, dues, refervations, and heriots^ 
fhould be from time to time referved and made payable. 

The tenant for life made a leafe of tithes which had 
never been let before, and the queftion was, whether 
fuch leafe was good. 

It was determined, that this leafe was void, becaufe 
it was not the intention of the parties that the power 
of leafing lhould extend to the tithes, they never hav- 
ing been leafed before. 




Baggot v. 
Oughtoa, 

8 Mod. 249.* 
Fortes 334. 


Pomery r. 
Partington, 

3 Term Rep. 
665. 


Doe t. Hal- 
comb*, 

7 Term Rep. 
713. 


$ 23, The third reftridion ufually inferted in powers 3 d, As tot, 
of leafing, relates to the time when the leafe is to the Time 

commence, whether in poffeffion or reverfion. Leafe h to 

commence# 

A leafe may be eonfidered as reverfionary in two 
ienfes,. In the largeft fenfe, that is faid to be a leafe 
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In reverfion which is to commence on- a future dacjr* 
In a more confined fenfe of the term, it fignifies a 
leafe to begin from the determination of a Jeafe in be* 
ing ; in which fenfe, all ieafes where there is a parti- 
cular eftate outftanding, are Ieafes in reverfion ; and 
fo is the term reverfion to be taken, where mention is 
generally made of Ieafes in reverfion under a power. 

§ 24. Where a power is given indefinitely to make 
Ieafes, without mentioning the time when fuch Ieafes 
are to commence, it fhall be taken finely agaiaft the 
donee of the power, and confequently be conftrued 
fo as only to authorize Ieafes in poffeflion, and not in 
reverfion. 

§ 25. Henry Earl of Suffolk conveyed the manor 
of Burham to the ufe of himfelf for life, remainder 
to his wife for life, Iffc. with a provifo, that it Ihould 
be lawful for the Earl to make Ieafes for twenty-one 
years. The Earl made a leafe for twenty-one years, 
to begin on the Michaelmas following : and it was 
adjudged that this leafe was not warranted by the 
power, becaufe it was a leafe in reverfion ; and if he 
might make a leafe to commence on the Michaelmas 
following, he might make it commence twenty years 
after, which would deftroy the effe& of the fettle* 
ment. 

§ 26. A power to make Ieafes generally, does not • 
enable the donee of fuch a power, to make a leafe 
to commence after the determination of a leafe in 
being. 


§ 27. A tenant 
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§ 27. A tenant for life, having a power to nuke 
leafes for twenty-one years, made a leafe to com- 
mence aftetythe determination of a leafe then in being. 
It was adjudged that fuch leafe was void, for it ought 
to have been a leafe in pofleflion, and not an intereft 
to begin in future* or reverfion, after another eftate 
determined. 

§ 28. In a modern cafe it was determined, that 
where a fettlement was made of the reverfion of lands, 
demifed for lives or years, to the ufe of B. for life, 
with power to make leafes generally, he might make 
a leafe during the continuance of a former leafe, to 
commence after the former j for otherwife the power 
vrould be ineffeftual. 

§ 29. Where, in a fettlement of an eftate in rever- 
fion, a power - is exprefsly given to make leafes in 
pofleflion, a leafe in reverfion will not be warranted 
thereby. 

§ 30. A father and a fon made a leafe for ninety- 
nine years, if three perfons or one of them fhould fo 
long live. Afterwards they fettled the reverfion to 
the ufe of the father for life, remainder to the fon 
for life, remainder over ; with a power to the father 
to make leafes for ninety-nine years or three lives, in 
pofleflion, or for two lives in pofleflion, and one in 
reverfion, or for one life in pofleflion and two in re- 
verfion } the father, during the continuance of the 
firft leafe, made a leafe for life. 

Juftice 
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( Juftice Keeling inclined, that the leafe was within 
the power, for the fettlement being only of the rever- 
lion, a prefent leafe of the reverfion was within it. 
Windham and Twifden held, that the fettlement being 
of a reverfion, if the words of the power had been 
general, to make leafes, a leafe in reverfion had been 
within it. But the power being exprefsly to make 
leafes in pofTeflion, this leafe in reverfion was not 
within it; but the cafe was adjourned. 

§ 31. Where a power exprefsly enables a perfon to 
make leafes, as well in poflfeffion as in reverfion, a 
leafe in reverfion will then be good. 


Whitlocke’s 

Cafe, 

8 Rep. 67. 


. § 32. William Whitleck being a tenant for life in 
reverfion, with a power to make leafes, as well in pof- 
feffion as in reverfion, demifed the premifes for 
ninety-nine years, if two perfons fhould fo long live, 
the faid term to commence after the death or deter- 
mination of the eflate of the prior tenant for life. 
And it was held to be a good iaafe under the power. ' 


Of Concur- § 33 * *1 he expreflion to leafe in reverfion, in its 
** nt Leafes * narroweft fenfe, hath Hill a different fignification from 
either of thofe above mentioned, when applied in a 
power, to the making a leafe for lives in reverfion. 
For as a leafe for lives cannot, flriclly fpeaking, be 
made to commence in future , it will in that cafe be 
t Ld. Ray.- intended of a concurrent leafe, or a leafe of the re- 
i^Com R. 39. ver ^ 10n > Aat is, of that land, which is then in leafe, 
F«* v. , to cpmmcnce in poifeffion, after the determination 
c”o. J?349. of the exifting leafe, though it commences in in- 

3 terefl 
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• s 

tereft prefently, and is concurrent with the exifting 
leafe. 

to 

§. 34. In confequence of this do&rine, the very *^°® 
fame words, in the lame identical power, may have * 
different fignifi cations, when applied to different fub- 
jefts ; for when the words, “ a leafe in reverlion ,> are 
applied to a leafe for life, they (hall be underftood to 
mean a concurrent leafe, or leafe of the reverlion, 
that is a leafe of that land which is at the fame time 
under a demile, and then it is not to commence at 
the end of the demife, but has a prefent commence- 
ment, and is concurrent with die prior demife. But 
the fame words, when applied to a leafe for years, 

{hall be intended of a leafe, which lhall take effect 
after the expiration of the exifting leafe. , 

§ 35, .It was faid at the fame time, by Lord Chief 
Jultice Holt , that if a power enabled any one to make 
leafes in reverlion, as well as in pofTeffion, he could 
not make a leafe in poflefiion, and another in rever- 
lion, of the fame land : but his power to make leafes 
in reverlion Ihould be confined to fuch land as was 
not then in pofTeffion. 

§ 36. Where a perfon has a general power to make 
leafes, he may make a leafe to commence immediately, 
although the lands are then held under an exifting 
leafe, made either by a former proprietor, or by the 
perfon making fuch leafe. 

S 37* A perfon devifed lands to his fon for life, 
temainder over, with a provifo, that if his fon made 

X 2 any 
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any alienation, &c. otherwife than a leafe for twenty- 
one years, then he fhould forfeit his eftate. 

The fon made a leafe for twenty-one years, arid a 
5%ar .before the expiration of that leafe, he made 
anotnsr leafe for twenty-one years, to begin imme- 
diately. The queflion was, whether the laft leafe was 
authorifed by the power : it was faid, that although 
the tenant for life could not, under the power, make 
leafes in reverfion, for then he might charge the inhe- 
ritance in infinitum , yet fuch a leafe as this was good, 
for it was to begin prefently, fo that the inheritance 
could not be charged in the whole for more than 
twenty-one years, and the court feeras to have been of 
this opinion. 

§ 38. A perfon was tenant for life, with power, 
when in the actual pofieflion of the premifes, to de- 
mife the fame to any perfon or perfons, in pcjftffton, 
but not by "way of reverfion , or future interejl , for the 
term of twenty-one years, determinable on lives : the 
lands were let for a year, and then the tenant for life 
by indenture, reciting his power, demifed them for 
ninety-nine years, determinable on the life of the 
leflee ; and directions were given to the tenant for a 
year, to pay his rent to the leflee, which he accord* 
ingly did. It was contended that this was a leafe in 
reverfion, and therefore void; but Lord Mansfield 
faid, it was good as a concurrent leafe, upon the 
authority of the cafe of Read v. Nafh. The words of 
the ftatute 13 Eliz. c. 10. as ftrongly require ecclefia- 
ftical leafes to be in pofieflion, and not in reverfion; 

as 
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as thofe in this or any of the common powers to 

tenants for life, yet in the cafe of Fox v. Collier , 1. 

* 

And. 65. all the judges held, that an immediate leafe 
for *twenty-one years, of premifes, on which there 
was a fubfifting leafe for four years, was good. 


§ 39* It was formerly held, that a .leafe made to 
commence, from the day of the date thereof, was ~a 
leafe in reverfion j but this do&rine has been altered 
by the following determination. 


A Leafe to 
commence 
from the Day 
of the Date • 
is not a Leafe 
in Reverfion. 


§ 40. A tenant for life, with power to make leafes Pugh v. Duke 
for twenty-one years in poffeflion, and not in rever- Cowp^iV 
fion, made a leafe to his daughter, habendum from 
the day of the date of the faid indenture, for twenty- 
one years. 

Lord Mansfield , after {fating all the authorities on 
this fubjeft, declared that from , might in the vul- 
gar fenfe, and even in the ftriCt propriety of Ian- 
guage, mean either inclujive or exclufive . That the 
parties neceffarily underftood and ufed it in that fenfe 
which made the deed effectual. That courts of juftice 
are to conftrue the words of parties, fo as to effectuate 
thefe deeds, and not to deftroy them ; more efpecially 
when the words themfelves, abftra&edly, may admit 
of either meaning. It was therefore adjudged that 
the leafe was to be deemed a leafe in poffeflxon, and 
therefore good, being warranted by the power. 


S 4 1 * The fourth reftriCtion ufually inferted in 
powers of leafing, relates to the duration of the 
leafe. 


*3 


4th, As to the 
Duration of 
the Leafe. 


The 
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The ufual pra&ice is, to reflrain tenants for life 
from making leafes for a longer term than twenty-one 
years, except in thofe countries where lands ^ are 
ufually let for lives, and there the tenant for life is * 
allowed to grant leafes for one, two, or three lives. 


I Rep. 70 in § 42. A diftin&ion is taken in Whitlock *s cafe, 
where a power to make leafes is, in the beginning, 
general, abfolute, affirmative, and indefinite, as to 
make a leafe or leafes, grant or grants, life. without 
any reftriftion, and then a proyifo of correction 
added, namely, that fuch leafe or leafes, grant or 
grants, life, fhall not exceed the number of three 
lives, at mofl, or twenty. one years j which claufe is 
negative, and qualifies the generality of the power $ 
and where the power is particular, entire, and affir- 
mative ; for in the firft: cafe, the donee of the power 
may make any leafe or grant, provided it does not 
exceed the utmoft extent of interefl that the power 
warrants : as if a perfon has a power to* make leafes, 
provided they do not exceed the number of three lives 
or twenty-one years, there he may make a leafe for 
ninety-nine years, if three lives fhall fo long live, for 
that does noi exceed the number of three lives, but 
in truth is lefs. But in the fecond cafe he muft pur-. 
t f uc the power which is particular and entire ; as if a 
perfon has fP power of making leafes for three lives or 
twenty-one years, he cannot make a leafe for ninety- 
pine years, if three lives fhall fo long live. 


Alfop ▼.Pine, 
3 Kcb. 44, 


$ 4 3 - Where a power is given tq make leafes for 
three lives, it will be well executed by a leafe for three 

lives. 
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lives, and the life of the longeft liver of them, becaufe 
that is the fame thing. 

5 44. A perfon was tenant for life, with power to 
demife the premifes in pofleflion, for one, two, or 
three lives ; or for thirty years, or any other number 
of years, determinable upon one, two, or three lives; 
or in reyerfton for one, two, or three lives, or for 
thirty years, or any pother number of years, determin- 
able upon one, two, or three lives. 

It was held, that an abfolute leafe for thirty years 
was good under this power. 

§ 45. A power to let leafes, provided they do not 
exceed thirty-one years, or three lives, will warrant a 
leafe for three lives or thirty-one years, whichever 
(hall iaft longefl:. 

§ 46. Lord Netterville , being tenant for life, with 
a power of making leafes, for any term or time, not 
exceeding thirty-one years or three lives, to commence 
in pofleflion, made a leafe for the lives of three per- 
fons, and the longefl: liver of them, or for thirty-one 
years, which ihould lafl longeft. 

On a queftion, whether this leafe was warranted by 
the power, it was determined by the Court of Exche- 
quer, and alfo by the Court of Exchequer Chamber, 
in Ireland , that the leafe was good. 

' On a writ of error to the Houfe of Lords, of Eng- 
land, it was contended on the part of the remainder 

X 4 man. 
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man, that die power was in the disjunctive, that 
leafes might be made for any term not exceeding 
thilty-one years, or three litres ; but the leafe in 
qpeftion was made for three lives, or for die twin of 
thirty-one years, which fhould laft longeft ; fo that 
ipftead of leafing exprefsly for one or other of the 
terms given by the power. Lord Netterville leafed for 
one or the other, as chance fhould dire&, in manifeft 
opposition to his power 5 nor could this excefs be 
made good by conftruing or into and, and fo snaking 
it be a certain term for lives, with a remainder for 
thirty-one years, for the words which /hall la/l longe/l , 
fhow that both were not intended to pafs, but one 
only, and which it fhould be was to depend on the 
event mentioned, and could not therefore commence 
in poffeffion at the making of the leafe, as exprefsly 
required by the power. On the other fide it was 
argued, that of all powers that of leafing was the 
moft favoured, for obvious reafons of public policy, 
as it would be a great difeouragement to agriculture, 
if men who had laid out their fubftance, on the faith 
of their leafes, in the cultivation of their farms, were 
to be deprived of thofe leafes, on nice and critical 
objections to the form of them. The hardfhip would 
be greater where the objections were drawn from the 
terms of the power, of which the tenant was very 
unlikely to have any knowledge, it being notorious 
that in the cafe of families of any confederation, their 
tenants take, without any enquiry, fuch leafe as their 
landlords propofe to grant, confiding that they have 
the power they afTume. As to the objection that, the 
leaf? in queftion, being for three live? or thirty-one 

years. 
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years,wasvoid for uncertainty, it was laid that or 
had in many cafes been conftrued and, and would 
always.be fo where the intention required it. Bufit 
was not contended that the power, though it would 
authorize titter^ would warrant both. But courts of 
law having in modern times adopted the fame rules 
of conflru&ion, as obtain in courts of equity, in the 
conftru&ion of powers, and the inftruments by which 
they are executed, would, when they were exceeded, 
correct the excefs, and fupport the execution, fo far 
as it was warranted' by the power. The leafe in quef- 
tion, fo far as it was a leafe for three lives, was clearly 
warranted by the power, and this was apparently the 
primary object of the parties. Befides this, they had 
a fecond object in view, which was, to fecure the 
jeftate to the leffee, for thirty-one years, in cafe the 
leafe for lives ihould determine fooner’j but this, whe- 
ther it was confidered as concurrent or contingent, 
was not warranted by the power. 

After hearing counfel, the Judges were directed to 
deliver their opinion on the following queilion, 
“ Whether the . leafe ftated in the fpedal verdict, 
t( could be fupported as a good execution of the 
<c power, or whether fuch leafe was abfolutely void?'* 

The Judges gave their unanimous opinion, that the 
.leafe might be fupported, as a good execution of the 
..power; whereupon the judgment was affirmed. 

§ 47. The fifth reftridion ufually inferted in powers 
pf leafing, relates to th$ r$rtf direded to be referved. 

In 
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la tdpeft to which xt is to beobferved, that the rule* 
of* -law adopted in cafes of ecclefiaftical leafes, and of 
leafes made by tenants in tail, under the ftatute of 
3a Hen. 8. apply equally to leafes made by virtue of 
powers in: fettlementsi ” The ufual practice is, to re- 
quire that the rent to be referved, fhall be the andent, 
ufual, and accuflomed rent, in order that the perfons 
in remainder may not be prejudiced by fuch leafes 5 
but doubts have arifen refpe&ing the conflru&ion of 
thefe words. Lord Holt was of opinion that the 
words ancient and accuflomed reiit, meant that rent 
which was referved when the power was created, if a 
leafe were then in being ; or that which was laft before 
referved, if no leafe were in being, for he who created 
fuch a power intended no more than that the tenant 
for life fhould not be able to put the eflate in a worfe 
condition than it was in when the power was created. 


Idem* 


Lord Coivper doubted as to this point, and fug- 
gefted, that if lands were leafed, once at a greater, 
and twice at a lefler rent, he fhould confider the rent 
of the former leafe to be the ancient rent. The laft 
leafe might be made by the perfon who had the fee, 
and who was not bound to referve the ancient rent, 
but might let it for nothing if he pleafed. He like- 
wife faid, this rule could not apply to lands anciently 
demifed, where fines had been taken, for there the 
rents were more or lefs, as the fines were , higher or 
lower. Both thefe opinions feem maintainable under 
different, circumftances, for where lands have been 
ufually lejtten at rack rents, the rent .that was l^fl 
referved, upon leafes preceding the creation of the 

power. 
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power, fhould be underftood to be the rent alluded to 
by the perfon creating the power. But if the owner 
of the freehold has not let his lands at a -rack rent, 
but has taken fines, it appears reafonabie, that in 
fuch. a cafe, the laft rent referred where no fine was 
taken, ihould be the criterion. 


§ 48. Where lands* have been ufually leafed for 
lives, and the ufual profits made by fines ; a tenant 
for life under a fettlement, with a power to leafe, 
referving fo much or more yearly rent, as had been 
received for the premifes within twenty years then laft 
paft, wall not be obliged to let the lands at a rack 
rent, but may demife them, referving the ufual fines 
and rent ; as a leafe at a rack rent may be inconfiftent 
with the nature of the eftates. 


Right v. 
Thomas, 

3 Burr. 1441* 


§ 49. It is not only neceffary to referve the ancient 5 Rep. $ s. 
rent, but it mu ft aifo ifiue out of the fame lands, 
from which it was formerly referved : for where two 
diftinft farms are joined together, the whole rent 
which is referved out of both, is a new rent, and not 
the ancient accuftomed rent. 


S 50. Where a power required that two-thirds of ciere’s Cafc, 
the improved value fhould be referved as a rent, the 6 t ^p > ‘- , t 7 * 
refervation might’ formerly have been made in the 
terms of the power ; but, in general, it feems necef- 
fary, that the predfe film jntended to be referved, 
fhould be fpecified in the leafe $ for, otherwife, the 
jrpmainder-jpap may be put to infinite .trouble and ex- 
pence 
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pence, in proving the value of the lands demifed, or 
the quantum of the ancient rent. 

§ 51. In a fettlement made on the marriage .of Lord 
Brandon , eldeft fon of the Earl of Macclesfield , a 
power was given to the fucceffive tenants for 99 years, 
determinable on their lives, to leafe all the premifes, 
lo as, upon every fuch leafe of^uch parts of the pre- 
mifes as had been anciently and accuflomably demifed, 
whereof fines had been ufually taken, the old ufual 
and accuftomed yearly rent or rents, or more, ihould 
be yearly referved and made payable ; and fo as upon 
every leafe of fuch part of the premifes as had not 
been ufually let, and. for which thej-e had not been 
any fine or fines ufually taken, there Ihould be re- 
ferved and made payable the ruoft and bell improved 
yearly rent that could be reafonably had or obtained 
for the fame. 

1 

A tenant in poffefiion for 99 years under the fettle- 
ment, being defirous to make leafes for the benefit of 
his family, and feized with a fudden indifpofirion, when 
he had no rent-rolls or old leafes, made a leafe by in- 
denture, of all the lands which had been ufually letten, 
and fines taken for the fame, yielding and paying the 
federal and refpeftive old accufiomed rents referved and 
payable for the fame ; and alfo another leafe,^ whereby 
-part of the premifes, for which fines had not been 
ufually taken, and of which there was then no leafe 
for years, or for any life in being, were 1 leafed, yield- 
ing fuch fum and fums of money, as ihould amount to 
the moil and bell improved yearly rent that could be 
a reafonably, 
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f eafonably had and obtained fpr the fatRe. A ques- 
tion having arifen on the validity of thefe leafes, the 
latter of them was given up by the leflees, a referva- 
tion of the moft improved rents being fo uncertain, 
that it could not be fupported. And as to the former, 
after a hearing before Lord Chancellor Cowpcr , affift- 
ed by the Chief Juftices Holt and Trevor > it was held 
not to be warranted by the power, contrary to the 
opinion of Holt. 

On an appeal to the Houfe of Lords, it was faid on 
the part of the appellants, that the objections made at 
the hearing to the validity of the leafe, were, firft. 
That it ought to have mentioned the particular rent 
referved ; fecondly. That the ancient and accuftomcd 
rent was thereby referved, as well for lands not an-* 
ciently leafed, as for thofe that were. As to the firft 
objection, it was argued, that the fpecifying a certain 
fum in the refervation of a leafe was clearly not necef- 
fary, if the particular rent intended might be known 
by proper reference ; id cerium e/l quod certum reddt 
potejl, was an undoubted maxim, both in law and 
reafon. 

What thofe ancient rents were, was a matter of faCc 
capable of being known, and without difficulty, by 
thofe who had the writings of the eftate. That the 
refervation was in the fame terms with the power, and, 
confequently, was purfuant tb it. That the plain 
meaning of the reftri&ion in this power, was to fecure 
file ancient rents to the remainder-man ; if he had 
thefe, he had all that was intended him, and there 
• could 
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could be nordoubt but he would be entitled to them 
by this reservation. As to the other objection, it 
argued* that the demife in the words of it was feve* 
ral j that the refervation of the feveral and refpe&ive 
ancient rents, for the feveral and refpe&ivs meffuages, 
isfe. could not mean any thing but ftich rent for each 
tenement, as . was anciently referved for the fame, and 
it would be difficult to ufe plainer and ftronger words 
to import the meaning ; that the words yielding there, 
fore mufl be underftood reddendo Jingula Jingulis, and 
which method of interpretation the law preferibes in 
many inftances, not fo Strong as this ; fo that, as to 
thofe parts of the eflate demifed, if there was any 
which had no ancient rent, no rent was referved by 
this refervation, - and, confequentiy, as to thofe, the 
power was not executed. 

On the other fide, it was infilled, that as to the leaie, 
upon which the rent referved was mentioned to be the 
mo/l improved rent , this refervation was plainly void, 
for the abfolute uncertainty of it, confequentiy, that 
leafe was not warranted by the power, and was ac- 
cordingly given up at the hearing. And As to the 
other leafe under the feveral and refpettive old and 
accufiomed rents referved, and payable for the faid 
premifety this was alfo void, as againlt the remainder- 
man, and not warranted by the power becaufe there 
being many farms, and a great eftate within this one 
leafe, fome let at the ancient rents, and fome not, 
it would put infuperable difficulties upon die remainder- 
man to recover his rent ; for that, in the a&ion and 
avowries to bejnade for the rent, he muft be fo lucky 
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as to point out what was the old rent,* for Whatand for 
how much ilaxkd it was paid, and at what -times pay- 
able : and if die tenant could prove that a different 
rent was paid for the land, or that any other land was 
comprifed in the Leafe, or that the rent was formerly 
payable at any other day, the remainder-man could not 
recover; but, inftead of recovering the rent, mull 
from time to time pay him cofts ; whereas it was in- 
tended, that the remainder-man ihould have as plain, 
certain, and eafy a remedy for his rent, as other land- 
lords have. But, upon the leafe in queftion, it neither 
appeared what the rent was, which the remainder-man 
Was to have, nor for what eftate the rent was to be 
paid, nor when, or on what days it was to grow due, 
the leafe giving the remainder-man no manner of light 
as to thofe particulars. That as thefe powers of leafing 
are generally referved in all fettlement, if fo loofe an 
exericife of them fhould be allowed to the tenant for 
life, it would introduce the greateft difficulties, and 
put the greateft hard {hip upon the jointrefs, fons, and 
other perfons claiming in remainder under fuch fettle- 
ments; and, by fuch a conftru£lion, the tenants for 
life, by an uncertain, general, and fhort leafe of the 
whole eftate, which might be a rafti and fudden afl, 
a&d done with very little expence of money, time, or 
trouble, would be enabled to render the remainders^ 
though fettled on the higheft confideration, of very 
little value, becaufe the perfons to whom fuch remain- 
der belonged, would be in a great meafure difabled 
from recovering any rent. 


5W 


After 
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AAef hearing the opinion of the Judges, die decree 
was affirmed. 

Cujnberford’a § 5 2. Where lands have never been demifed at all. 

Cafe, ante ... . , _ . . _ . 

f. ij. and a power is given to leafe them, referring fucfa rent 

a* was referved for them within the two preceding 

years, a leafe may be made of them, referring any 

rent that the leffor pleafes. 

6th, As to § 53. The fixth reftri&ion ufually inferted in powers 
and Cove-* ^ ea ^ n S> relates jto the claufes and covenants directed 
naats. to be inferted in fuch leafes. And it is a general rule, 

that all thofe claufes, covenants, and reservations re- 
quired by the power, mud be inferted ; otherwife [the 
leafe will be void againft the remainder-men and re- 
veriioner. 

§ 54. The Duke of Montague was tenant for life, 
with power to leafe, referving the ancient ufual and 
accuftomed rents, heriots, boons, and Services. In 
the former leafes, the tenants covenanted to keep in 
repair, and that covenant was omitted. 

The Lord Chancellor was of opinion, that the cove- 
nant was a boon, and beneficial to the remainder-man* 
and held the leafes void for want of it. He took feme 
days to confider, and declared he was clear upon the 
argument, but took time, becaufe there was no cafe 
in point. The more he thought of it, the more he 
was convinced. The principle * he relied upon, was, 
that the eftate mud come to the remainder-man in as 
beneficial a manner as ancient owners held it. 

S 55- The 


Earl of Car* 
digan v. 
Montague, 
cited 1 Burr. 
Rep. 122. 
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§ cc. The omiffion of a covenant for payment of 1 Burr. Rep. 
rept, will alfo vitiate a leafe, made under a power j 
for a mere refervation of rent does not make it payable 
until entry, and therefore it, in fad, may net be pay- 
able during the term. Befides, if there be no cove- 
nant to pay the rent, it may be affigned to a fucceffion 
of beggars. 

$ 56. The omiffion of a claufe of re-entry, will alfo 
invalidate a leafe of this kind ; for, if fuch a claufe be 
not inferted, the ground may be unoccupied, without 
a fufficient diftrefs upon it ; fo that the remainder-man 
can neither have his rent, nor his land. 

§ 57. A perfon having a leafing power, referving Doe v. Sand- 
ufual and reafonable covenants, demifed a houfe to * 0 J tr ‘ a 
William Sandbaniy with a provifo, that in cafe the pre- 
mifes were blown down, or burned, the leflor ffiould 
rebuild them, otherwife the rent ffiould ceafe. The 
jury found, that this was an unufual and unheard of 
covenant, on the paFt of the leifor j and it was ad- 
judged that the leafe was void. 

5 58. If, however, the covenants in a leafe made 
under a power. Be, upon the whole, fuch as place the 
parties upon the fame footing, as under former leafes, 
their differing in trifling circumflances will not invali- 
date the leafe. 

S 59* In the cafe of Goodtitle v. Funucan , It was ob- Ante f. 38. 
je&ed, that the covenants in the leafe were not fo be- 
neficial to the remainder-man as thofe in the ancient 
Voi.IV. Y leafes 3 
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leafes ; by one of which, the tenant covenanted to pay 
half the land tax, and, by the other,. the leffor cove- 
nanted to free the tenant from tithes, and all church 
dues ; whereas, in the former leafes, the tenants cove- 
nanted to pay all duties and taxes, except the land 
tax : church dues were, by law, particularly charge- 
able upon the occupier. The court faid, the power 
did not mention covenants, and that, what was thrown 
on the landlord, was compenfated by what was paid 
by the tenant. 

5 60. It is laid down in Mildmay's cafe, that al- 
though a power of leafing may be referved in a decla- 
ration of ufes of a fine or recovery, yet that no fuch 
power can be referved in a bargain and fale, or cove- 
nant to Hand fe.’fed ; for, as ufes may be raifed on a 
fine or recovery without any confideration, therefore a 
ufe will arife to the leifees without confideration, and 
the former eftates being raifed without confideration, 
may be defeated without confideration. But as no 
ufes can arife on a bargain and fale or covenant to 
Hand feifed without confideration, therefore no ufe can 
arife to the leflees ; for, where the perfons are alto- 
gether uncertain, and the terms unknowm, there can 
be no confideration ; fo that the former eftates which 
were raifed upon confideration, cannot be defeated by 
fuch leafes. 

§ 61. This principle feems to be much too general, 

nor is it warranted by Mildmay’s cafe, which is uni- 
verfally cited as an authority to fupport it. ' That cafe 
was thus : A perfon having three daughters, cove- 
* 2 nanted 
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nanted to Hand feifed to the ufe of himfelf for life, re- 
mainder to the ufe of his daughters in tail, with a pro- 
vifo, that it Ihould be lawful for the covenantor to li- 
mit any part of the lands to any perfon or perfons for 
any life or lives, or years, for the payment of his debts, 
performance of his legacies, preferment of his fervants, 
or any other reafonable conliderations. The cove- 
nantor, by his will, limited a conliderable part of the 
premifes to one of his daughters for a hundred years, 
without referving any rent, and it was refolved, that 
this power was void in its creation. 

§ 62. Now, as the leafe in Mildmay'% cafe was made 
without any confideration, it does not follow, from the 
determination in that cafe, that thofe powers of leafing 
which are given in modern fettlements, may not be 
valid, though infertcd in a bargain and fale, or cove- 
nant to {land feifed, as it is always required that the 
beft and moil improved rent Ihould be referVed. And 
Lord Mansfield has faid, that a leflee at a rack-rent is 
a purchafer for a valuable confideration, and that 
powers of leafing were equally beneficial to the tenant 
for life and the remainder-man. 

S 63. Where a tenant for life makes a leafe not 
warranted by his power, it is abfolutely void, as to 
the perfon in remainder or reverfion, and not merely 
voidable. 


Ya 
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In what Cafes Equity will fupport a Defective Execution 

of a Power . 


§ I . Principles on which this Doc- 
trine is founded, 

2 . Where there is a Conjidera- 
tion • 

1 1 . Where there is Fraud. 


§ 13. Where a complete Execution 
is prevented by Occident. 
14. But a Non- execution will 
not he fupplicd . 


Section 1. 

have feen that the courts of law have, in all 
cafes, conftrued powers ftri&ly, and have re- 
quired, that every circumftance preferibed, fhould be 
complied with. But the courts of equity have afiumed 
a jurifdi&ion in matters of this kind, and have given 
relief and fupplied a defective execution of powers, in 
the following inftances. 

ill, Where there is a confideration, as for payment 
of debts, or provifion for children, and no better on 
the other fide. 2d, Where there is any fraud, or the 
party is guilty of any deceit or falfehood, by which the 
execution is prevented, for he in remainder fliall not 
take advantage of his own wrong. 3d, Accident, or 
an impofiibility of complying with the circumflances, 

fince 
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fince it would be unconfcionable in the remainder-man 
to take advantage of thefe, provided the perfon having 
the power does all he can. 

§ 2. With refpe& to the firft ground upon which a Where there 
court of equity will fupply a defed in the execution of 
a power, namely, where there is a fufficient confidera- 
tion, it has been determined, that a covenant in mar- 
riage articles, to fettle a jointure, under a power, on 
an intended wife, was a good execution of fuch a 
power ; becaufe a wife is confidered, in equity, as a 
purchafer for a valuable confideration, of her jointure, 
or of whatever elfe is ftipulated, before marriage, for 
her benefit. 

§ 3. Lord Coventry being tenant for life under his Coventry v. 
father’s will, with a power, by any writing under his Max. in Eq. 
hand and feal, to fettle any part of the eftates com- 2 P ‘ W ' I22 ’ 
prifed in his father’s will, not exceeding 500 /. a year, 
on any woman he fhould marry, for her jointure, fo 
as fuch wife brought a portion equivalent to fuch a 
jointure. 

Lord Coventry , in confideration of a marriage and 
10,000/. portion, executed articles by which he cove- 
nanted, that he or his heirs would, after the marriage, 
according to his power, or otherwife, by good convey- 
ances, fettle lands of the yearly value pf 500 /. on his 
lady, for her jointure. Soon after the marriage was 
folemnized. Lord Coventry went to his country feat 
and delivered the articles to his fteward, with direc- 

Y 3 tions 
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dons to look over his rental, and find out an unin- 
cumbered part of his eilate, to fettle as a jointure. 


Vide 2P. W. 
233. N. I. 


Sarth ▼. 
Blanfrey, 

Gilb. Rep. 
166. 


A part of the eftate being fixed upon, and a parti- 
cular made thereof, a fettlement and appointment 
of it was accordingly drawn and engroffed, and left 
with Lord Coventry * s fteward for execution. From 
various circumftances, the execution of this deed was 
delayed, and Lord C. died without having executed it. 
On a bill brought by the widow againit the remainder- 
man, under the original will, and the perfonal repre* 
fentatives of Lord Coventry , the principal queflion was, 
whether the covenant contained in the marriage arti- 
cles, fhould be deemed a good execution of the power. 
Lord Chancellor Macclesfield , the Mafter of the Rolls, 
Baron Price, and Baron Gilberts were clearly of opi- 
nion, that the covenant contained in the marriage arti- 
cles operated, in equity, as an execution of the power, 
and a charge and lien upon the remainder. 

§ 4. A covenant is alfo a good execution of a power, 
when fuch covenant is entered into for the benefit of 
younger children : becaufe parents are under a moral 
obligation to provide for them. 

§ 5. A perfon fettled lands to the ufe of himfelf for 
life, and then, as to part, to his wife for life, for her 
jointure, then to the iffue male of his own body, with 
feveral remainders over; with a provifo, that if he fhould 
have any younger children, it fhould be lawful for 
him, by deed or will, executed in the prefence of two 


or 
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or more credible witneffes, to limit and appoint any of 
the faid lands (except thofe limited in jointure) to fuch 
perfons, and for fuch eflates, as he ihould think fit, 
for railing 500 /. a piece for younger children, to be 
paid at fuch times, and in fuch manner, as he by fuch 
deed or will ihould declare, and covenanted to do ac- 
cordingly. 

The perfon to whom this power was given died, 
leaving feveral younger children, but did not make 
any appointment. 

It was decreed, that this was a charge upon the 
lands, and bound the ifliie in tail ; the covenant being 
looked upon as an execution of the appointment, in 
purfuance of the power. 

§ 6. A power exprefsly directed to be executed by 
deed, will be deemed, in equity, to be well executed 
by a will, where it is in favour of a wife. 

S 7- A huiband, by virtue of a fettlement made To? T ettv. 
Upon him by an anceftor, was tenant for life, with 488 

remainder to his firft and other fons in tail male, with 
with a power to the huiband, to make a jointure on 
his wife, by a deed under his hand and feal. 

The huiband having made no provifion for his wife, 
and, being in the ljle of Man , by his laft will under 
his hand and feal, devifed part of his lands within his 
power, to his wife for life. 

Y 4 


It 
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It was objeded, that this conveyance, being by a 
will, was not warranted by the power, which dire&ed 
that it ihould be by deed. 

Mailer of the Rolls. — “ This is a provifion for a 
“ wife, who had none before, and within the fame 
“ reafon, as a provifion for a child, not before pro- 
“ vided for ; and as a court of equity would, had this 
“ been the cafe of a copyhold devifed, have fupplied 
“ the want of a furrender ; fo, where there is a defec- 
“ five execution of a power, be it either for payment 
** of debts, or provifion for a wife or children unpro- 
“ vided for, I fhall equally fupply any defefb of this 
* e nature.” 


§ 8. Where a power is directed to be executed by 
a deed, attefted by three witnefies, a deed which is 
only attefted by two witnefies, will be deemed gocd in 
Chancery, in favour of younger children. 


Parker ▼. 
Parker, 

10 Mod. 467. 


Cotfer v. 
Layer, 
a H. W. 623. 
iBro. R.368. 


§ 9. A. having power to charge lands with 7000 /. 
.for younger children, by any writing under his hand, 
attefted by three witnefies, did, (in fear of fudden 
death and being abfent from home, and fo not being 
able to have fight of the deed where this power was 
contained), by a paper attefted by two witnefies, charge 
his eftate with 8000/. inftead of 7006/., and this de- 
feat was fupplied. 


§ 10. It fhould, however, be obferved, that courts 
of equity will give no afliftance, where both parties 
are volunteers j for where the queftion, as to the exe- 
cution 
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cation of a power, lies between an appointee under a 
power,* without confideration, and a remainder-man, 
the latter having a vefted eftate, will clearly be entitled 
again ft the former, unlefs the appointee can fhow thab 
the intereft of the remainder-man is divefted by an 
actual execution of the power in due form, 

§ 11. With refpedfc to the fecond ground upon Where theta 
which a court of equity will fupply a defedt in the w U * 
execution of a power, namely, fraud or deceit ; as it 
is one of the principal objedfcs of a court of equity to 3 cha. Ca. 
relieve againft fraud and deceit, it has long been efta- ? 2 * ***♦ 
blifhed, that where a party interefted prevents a ftridt 
compliance with the circumftances required in the 
execution of a power, from immoral motives, there, 
if the perfpn who has the power does any adt that 
plainly evinces his intention to execute it, fuch adt 
will, in equity, be deemed a good execution of it. 

§ 1 2. Thus, where the remainder-man gets the Gilb. Cha, 
deed into his pofieflion, and will not allow the tenant 
for life to have a fight of it ; there the tenant for life 
may execute conveyances, and though he does not 
purfue the terms of the power, yet equity will relieve, 
even in favour of a volunteer, becaufe the remainder- 
man (hall not take advantage of his own wrong, by 
yrithholding from the tenant for life, the fight of his 
power. 


§ 13. With refpedl to the third ground upon which Where a com 
a court of equity will fupply a defedt in the execution £j!^fprc- U ' 
of a power, namely accident $ as it is an objedt of 


courts 
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courts of equity to relieve againft all manner of acci- 
dents, even in favour of volunteers, it being uncon- 
fckmable for a remainder-man to take advantage of 
them ; therefore it was agreed in Bath and Montague's 
cafe, that if a man makes a conveyance, with a power 
of revocation, in the prefence of four privy coun- 
fellors, and he is fent by the King to yqmaica , where 
that circumftance becomes impoflible, there equity will 
allow him to revoke without it. 

§ 14. Although we have feen that a court of equity 
will, in many inftances, aid a defeftive execution of 
a power, yet it will never interpofe in the cafe of a 
non-execution of a power, which always leaves it to 
the free will and election of the party to whom the 
power is given, either to execute it or not. And the 
intervention of death, between a man’s refolving to 
execute a power, and his actually executing it, is not 
of itfelf, even In cafes where the aft is of fuch a 
nature as a man is under an obligation to perform, a 
ground for the interpofition of a court of equity, in 
favour of the perfon intended to have been benefited 
by the doing thereof, although fome Heps be taken 
towards completing fuch intention. 

§ 1 5. A feme covert having a power of revocation 
and appointment, and being fick, wrote a letter to 
her attorney, who had drawn her fettlement, defiring 
he would prepare a deed to give the inheritance to her 
niece, and on the back of the letter it was written 
that the attorney lhould keep it a fecret. The attor- 
ney, however, communicated this letter to the huf- 

band. 
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band, and feveral delays intervened, during which 
the attorney, having been examined, fwore, that 
when he communicated the letter to the hulband, he 
did not propofe any method to the hufband, or ufe 
any means to prevent the revocation. 

The queftion was, whether this letter amounted to 
a revocation in equity $ and it was decreed that it did 
not. 

§ 1 6. A. having a power of revocation, by any Smith ▼, 
writing under his hand and feal ; and being defirous FiUch^j, 
of providing for his daughters, prepared notes in writ- * Freem. 308. 
ing, which he declared ihould have the effeft of his 
laft will, and which he called inftruments for his 
counfel to draw up his laft will in form. His counfel 
drew a writing, and had the fame ingroffed, leaving 
blanks for the names pf the truftees. A. died before 
he had executed the will. A bill being exhibited by 
the daughters for the portions given them by thefe 
inftru&ions, an iffue was dire&ed to try whether thefe 
notes were part of the laft will of A. ; and a verdict 
was given that they were a will: whereupon the 
Chancellor decreed them to be a good execution of 
the power. 

§ 17. This cafe has been cited to prove, that a Treat, of Eq. 
non-execution of a power will be aided in equity, but ch# 4 * 
it is clear from the circumftance of dire&ing an iffue 
to try whether thefe notes amounted to a will, that 
the court did not think the accident of the father’s 
death, before he had completed his intent towards 

his 



33* Title XXXII. Deed. Cb. xix. $ 17, 18. 

his younger children, a fufficient foundation for relief. 
It therefore directed a trial to afcertain whether thefe 
notes were a will ; and it being found that they were, 
the queftion then was reduced to this, whether the 
court could relieve the younger children, in refpeffc 
that the will wanted circumilances which were re- 
quired by the power, to attend the execution of it ; 
which, as between the younger children and the heir, 
it certainly would do, the cafe being by the verdi£t a 
cafe of a defective execution only. 


a Vern.465. 


Holmes v. 
Coghill, 

7 Vef. Jun. 
499 - 


§ 1 8. In the cafe of Laffells v. Lord Cornwallis , the 
Lord Keeper faid, that the Court of Chancery had 
not gone fo far, as where a perfon had a power to 
raife money, if he negle&ed to execute that power, 
to do it for him j although he thought it might be 
reafonable enough, and agreeable to equity, in favour 
of creditors. But in a modem cafe it was held, that 
where a perfon had a power of charging lands with 
2000/., which he never executed, the power could 
not be confidered as affets for payment of debts. 
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Z. A Releafe . 
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14, In what Cafes fuch Power 
may be executed* 

18. When a Power becomes void * 


Seftion 1. 

^T'HE firft and moft obvious mode by which 
powers, whether relating to the land or collateral 
to it, may be extinguilhed, is by a complete execution 
of them. And it was formerly held, that even a 
partial execution of a power, operated as an extin- 
guifhment of it, but this do&rine is not now held to 
be law. 

§ ». Powers relating to the land, whether appen- 
dant or in grofs, may be barred by a releafe, to any 
perfon, having an eftate in poffeffion, remainder, or 
reverfion, in the lands, to which the power relates : 
for where powers are given to a perfon having an 
eftate Qr iatereft, either prefent or future, in the land, 

the 
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tile Cxercife of fuch powers is Confxdered as a fpecies 
of property advantageous to him, and there is no 
teafon -why he fhould not be allowed to depart with, 
or exclude himfelf from the benefit of it. 

5 3 . Powers relating to the land may alfo be barred 
or extinguifhed by fine or common recovery; of 
which an account will be given under titles Fine and 
Recovery. 

Bargain and § 4. Powers relating to the land are alio liable to 
xUnftf^x b. b e extinguifhed or fufpended by any of thofe convey- 
*• *• ances, which derive their effedt from the flatute of 

ufes, and which a e faid to operate without tranfmu- 
tation of pofleflion ; as a bargain and fale, covenant 
to Hand feifed, and leafe and releafe ; for whoever has 
any eftate in the land, may convey that eflate to 
another, and it would be unjufl that he fhould after- 
wards be admitted to avoid, or to do any thing in 
derogation of his own a£l. Any afiurance, therefore, 
of this nature, which carries with it the whole of the 
grantor’s eflate, operates as a total deflru&ion of the 
powers appendant to that eflate ; and by parity of 
reafon, any afiurance that only transfers a particular 
eflate, fuch as an eflate for life, or a term for years, 
fufpends the exercife of the power, during the con- 
tinuance of that eflate, or at leafl the eflate to be 
railed by it : and where fuch afiurance only creates a 
charge upon the eflate, it necefiarily fubje&s the eflate, 
created by the power, to that charge. 


Fine er 
Recovery. 


$ 5- Wit* 
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§ 5. With refpedl to thofe powers relating to the Powers in 
land, which are called powers in grofs, as the eftat§s £m2iby a 
to be created by them, do not fall within the compafs 
of the eftate, to which they are faid to relate, there 
does not feem to be any reafon why an alteration in 
that eftate fhould affedt them. Hence, if a tenant 
for life, with power to fettle a jointure, conveys away Hard.R.416. 
his life eftate, by bargain and fale, covenant to ftand 
feifed, or leafe and releafe, thefe conveyances will not 
affedl his power of appointing a jointure. If he 
fhould even make a conveyance in fee, by any of 
thefe aflurances, as it is not their operation to pafs a 
greater eftate than the grantor has a right to convey, 
the power in grofs will not be affedted by them. 

§ 6. But where a tenant for life, with a power to Idem, 
jointure, conveys away his eftate by feoffment, to a 
ftranger and his heirs, as this fpecies of affurance not 
only transfers the eftate which the feoffor might law- 
fully pafs, but alfo a tortious fee, it follows that the 
whole inheritance is devefted, and the feifin out of 
which the ufes created by the power were to be fed, 
is deftroyed, by which means the power becomes 
extin dt. 

'$ 7* Where a tenant for life, with powers of leaf- 1 i n ft. 203 K 
ing, jointuring, and charging, joins with the remainder "* ** 
man in fuffering a common recovery, the cenvevance 
to make a tenant to the pracipe ought to be during 
the joint lives of the tenant for life, and the intended 
tenant to the precipe ; in order to prfcferve the powers 

of 





Power* to 
Leafe not 
barred by a 
Charge on 
the Land. 


lien v. 
Bulkely, 
Doug. Rep. 
291. 


. Tale XXXfl. Deed . Cb.xx. § 7—9. 
of the tenant for life, by leaving the reverfion In 
him. 


$ 8. In fome cafes, a power of leafing referved to 
a tenant for life, will not be extinguilhed or fufpended 
by his conveyance of the eftate, where fuch convey- 
ance is made only to create a particular charge, and 
does not amount to a departing with the whole 
eftate* 

$ 9. L6rd Onflow bang tenant for life, under his 
marriage fettlement, with a power to make leafes for 
twenty-one years, referring the beft rent, conveyed 
all his life eftate by leafe and releafe, to one Brifcoe 
and his heirs, in truft to apply the profits in payment 
of an annuity of 150/. during the life ot Lord Onflow, 
and the furplus to Lord Onflow himfelf. 

In the year following Lord Onflow conveyed all his 
eftate to truftees for ninety-nine years, if he ihould fo 
long live, for payment of his debts, but with an 
exprefs refervation as to all leafes granted or to be 
granted. 

Lord Onflow afterwards made a leafe of the premilet 
in queftion, for twenty-one years, purfuant to his 
power, and the queftion was, whether the conveyance 
to Brifcoe deftroyed the power of leafing. 

Lord Mansfield:—*' Powers came into the courts 
44 of common law with the ftstute of ufes, and the 

“ cooftru&on 
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ft conftru&ion of them, by the exp refs dire&ion of 
“ the ftatute, mull be the fame as in courts of equity* 

44 The creation, execution, and deftru&ion of them, 

“ depend on the fubftantial intention and purpofe of 
4< the parties. It is faid, firll, that the grantor in this 
“ cafe was not in po Hellion, and that it was neceHary* 

44 he Ihould be to execute the power. But I think 
' 44 poHelfion here means the receipt of the rents and 
“ profits which were applied to his ufe. If adlual 
44 poHelfion were necelfary, a leafing power could 
“ never be executed, where the land is in the hands- 
“ of a tenant. Secondly, it is contended that by 
“ granting away his life eftate, he extinguilhed his 
“ power. Certainly where the whole life eftate is 
44 conveyed away by the intention of the parties, the 
44 power mull be at an end, and cannot afterwards be 
44 exercifed to the prejudice of the grantee. But the 

m 

44 conveyance here was only to let in a particular 
“ charge, fubjedt to which the rents and profits Hill. 

44 belonged to Lord Onflow, and the leafe could not 
44 prejudice the fecurity, nor the remainder man, for 
44 the bell rent mull be referved ; it would therefore 
44 be contrary to the intention of all parties, to hold 
44 that the power was extinguilhed, by the conveyance 
44 to Brifcee ** 

5 10. Powers collateral to the land cannot be re* powers col- 
leafed, nor are they extinguilhed or dellroyed by a 1 

feoffment, fine, or recovery ; for thefe powers being Releafe or 
given to ftrangers, they are intended for the benefit of f 
fome third perfon, and therefore the extxn&ion of 
them is fuppofed to be injurious 'to that perfon. And* 

Vol. IV, Z although 




A Power may 
be merged. 


Crofs v. 
Hudfon, 

| B(o> K- 30. 
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although it is a general rule of law, that every perfoft 
who is a party to a feoffment, fine, or recovery, is 
thereby e flopped from claiming any eflate or injereft 
In the lands fo conveyed, yet if the donee of a col- 
lateral power, conveys the eflate, over which the 
power is given, by feoffment, fine, or recovery, and 
afterwards executes his power of revocation, it wilt 
be good. For the perfon claiming the eflate under 

the revocation, is in immediately by, and makes hi» 

* 

title dire&ly from the original fettlcr: he is not 
therefore bound or eilopped by any ad of the perfon 
to whom the power is given. Thus, by the old 
law, if cejlui que u/e devifed that his feoffees fhould 
fell his land, and died, and his feoffees made a feoff- 
ment over, yet it was held that the feoffees might 
fell againfl their own feoffment, becaufe the power to 
fell was merely collateral to the right of the land, and 
the vendee took nothing by the feoffment. 

$ xx. A power given to a perfon having a parti- 
cular eflate in the land, may be merged by his acqui- 
sition of the fee fimple. 

% 1 2 . Thus, where an eflate was limited to yohn 
Hay for life, remainder to his wife for life, remainder 
to the children of the marriage in tail, remainder to 
the furvivor of the hufband and wife in fee. With * 
power to the hufhand, by deed or will, to charge the 
lands with a rent. There was no ifipe, and the huf- 
band in the lifetime of his wife, by will, reciting the 
power, deviled in execution of his power, a$d of all 
other powers, a rent of 100 /., and furyived hi* wife. 

7 Lord. 
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l-ord Thurlow laid, the power wasmerged, but he 
Isas alfo of opinion, that though the power was gone, 
and the will' purported to be an execution of . the 
power, yet as he evidently meant the charge Ihould 
take place on the eilate at all events, it muft be fuf- 
tained as a charge on the eilate, out of the intereft he 
had at his death. 

§ 13. A power of revocation may in fome cafes be A Power may* 

forfeited to the King, by an attainder for high treafon, to theCrown. 

and by that means become veiled in the crown. Gtlb.Ufes, , 

. . 146 *. 

Thus, if there be tenant for life with power of revo^ Hawk. P. c. 
cation over the eftates in remainder, and fuch tenant c ’ a6 ’ 
for life is attainted of high treafon, his eflate for life, 
and power of revocation, will be both forfeited* 

$ 14. In fuch a cafe, if the execution of the power. In what Cafe* 
of revocation, be attended with circumilances infepa- m av be 
rably annexed to the perfon of him to whom the executcd * 
power k given, the King cannot execute fuch power. 

, 5 >5* Thomas Duke of Norfolk conveyed his lands 
to truftees, to the ufe of himfelf for life, remainder 
to the ufe of Philip Earl of Arundel his eldeft fon in 
tail, with feveral remainders over ; with a provifo 
that it ihould be lawful for him to revoke thofe ufes, 
by any writing under his proper hand, and fubfcribed 
by three witnefles. The Duke was afterwards at- 
tainted of high treafon, and it was determined, that 
this power of revocation, although forfeited, could 
hot be executed by Queen Elizabeth; becaafe the cir- 
cumilances prefcribed in the execution of this power, 

Z a were 


Duke of 

Norfolk'* 

Cafe, 

7 Rep. 13 a. 
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Smith v. 
Wheeler, 
i Freem. 9. 

1 Vent. 128. 
1 Lev. 279. 


£nglefield*s 

Cafe, 

7 Rep. 11. 4. 
Leon. 13;. 
Vide 1 Hale 
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Were lo infeparably annexed to the perfon of the Duke 
of Norfolk , that no one but the Duke himfelf could 
execute them. 

§ 16. But if the execution of a power of revoca- 
tion, be not attended with circumftanees infeparably 
annexed to the perfon, to whom the power is given ; 
then in cafe of an attainder for high treafon, the 
power of revocation may be executed by the King. 

517. Sir Francis Englefield in the firft of Queen 
Elizabeth^ left the kingdom by licence from the Queen, 
and remained abroad beyond the time of his licence. 
The Queen, by her warrant under the privy feal, re- 
quired him to return, and upon his not complying, 
feifed his land?. Sir Francis Englejield by indenture 
(fealed at Rome ) between him and Francis Englefeld 
his nephew, covenanted for the advancement of his 
blood, &c. to Hand feifed to the ufe of himfelf for 
life, remainder to the ufe of his faid nephew, and the 
heirs male of his body, remainder to the ufe of the 
right heirs of his nephew, with a provifo, that as his 
nephew was an infant, fo that his proof was not then 
feen, and becaufe the uncle did not think convenient 
to fettle the faid inheritance in the nephew abfoldtely, 
fo long as the uncle Ihould live j therefore, if the 
uncle, by himfelf, or by any other, Ihould during his 
natural life, deliver or offer to the nephew a gold 
ring, to the intent to make void the ufes, then all the 
ufes ihould be void. 
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Sir Francis Englejield was afterwards indifted for 
high treafon, for compaffing the Queen’s death, on 
which he was outlawed : and in 28 Eliz. an aft -of 
.attainder for high treafon was paifed againft him. 

Queen Elizabeth, by letters patent, reciting the fet- 
tlement and power of revocation, on.tender of a gold 
ring, appointed two perfons to deliver a gold ring to 
Francis Englejield , which he refufed. 

The queftion was, whether this tender of a gold 
ring to Francis Englejield was a good revocation of 
the ufes. 

It was argued that the execution of this power was 
not given to the Queen by the aft of attainder, be- 
caufe it was infeparably annexed to the perfon of Sir 
Francis Englejield ; for although the tender of a ring 
was a thing that might be done by any perfen, yet as 
.that circumftance was only a mark of the intention of 
Sir Francis Englejield , which intention mufl arife from 
the opinion he himfelf fhould form of his nephew’s 
future difpofition and conduct, therefore no perfon 
but Sir Francis himfelf could direft the tender of the 
ring : But the Judges held, that the whole force and 
effe& of the power of revocation depended on the 
tender of the ring, fo that the Queen might lawfully 
execute the power ; and therefore judgment was given 
for her Majefty, 

Lord Coke obferves, that the counfel of Francis Vide Hard- 
Englejield were not fatisfied with this judgment, and v * Wai> 
therefore advifed a writ of error \ but at the next * Roll. ft. 

7 * 3 parliament 
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parliament a fpecial a£t was pafied to eilablifh the 
forfeiture in the Queen. 

$ 18. Where there is no obieft for the execution 
Power be, J . J 

come* void. of a power, it of courfe becomes void* 


Roe v. Dunt, 
% Wilf. R. 

S3 6 ' 

Doc v.Denny, 

3 d. 337- 

Maduc v. 
Jack'on, 

2 Jiro.R.588. 


§ 19, Thus, where a perfon had a power given 
him by his marriage fettlement, to appoint the lands 
to the children of the marriage, and for default of 
appointment, then to all the children equally, and 
there was but one child, an appointment to that child 
was held to be void, becaufe he took under the limi- 
tation in the fettlement. 


Trru5 
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CHAP. XXL 


Of regiftering and inrolling Deeds . 


f 2. Rfgifler Ads. 

5. Circumjlances required in 
Memorials . 

6 • Utility of the Regijler Ads. 
7. An Appointment muft be re- 
gi/lered. 

9. Regtjlvring an Ajjignment is not 
a Regtfier of the JLeafe. 


$ 1 1 . Regiftering is not Notice. 

1 6. Notice takes away the EJfteQ 
of regiftering. 

2 i • But the Notice mufl be fully 
proved. 

25. Of inrolling Decdf. 


Se&ion 1, 

T> Y the common law, every deed took place accord- 
ing to the priority of its date or delivery j in con- 
fequence of whioh, purchafers and mortgagees were 
frequently defrauded by means of prior conveyances, 
with which they were unacquainted. 


§ 2, To remedy this inconvenience, it has been en- 
a£ted, that a memorial of all deeds and conveyances of 
or concerning, and whereby any honours, manors, 
lands, tenements, or hereditaments, in the county of 
Mlddlefexy and in the eaft, weft, and north ridings of 
the county of Tori, may be any way affe&ed in law 
or equity, may be regiftered in offices eftablifhed for 
that purpofe in the county and ridings above men- 
tioned ; and that every l\jch deed or conveyance fhall 
he adjudged fraudulent and void, againft any fubfe- 

7 * 4' quent j 


RegifterAA*. 
a « 3 Ann* 
c 4. I' 1. 

5 Ann, c. 18. 

6 Ann, c. 35. 

7 Anr, c. 20. 
8Geo. 2. c. 6. 
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quent purchafer, or mortgagee, for a valuable cc»fi« 
deration, unlefs a memorial thereof be regiftered,, be- 
fore the regiftering of the memorial of the deeded 
conveyance, under which fuch fubfequent purchafer 
or mortgagee fhall claim. 

a k 3 Ann, § 3. In the ftatute, which eftabliflies a regifter in 
c. 4. f- ,6 * the weft riding of Torkjhire , there is an exception of 
copyhold eftates, leafes at rack-rent, and leafes not 
exceeding 21 years, where the a&ual pofleflion goes 
7 Ann, c. 20. along with the leafe. And in the ftatute, which efta- 
blifhes a regifter in Middlcfix y there is an exception 
of copyhold eftates, leafes at rack-rent, and leafes' for 
2 t years, where the aftual pofleflion goes along with 
the leafe, and alfo of chambers in Serjeant’s Inn, the 
Inns of Court, or Inns of Chancery. 

^ 4* ^ is further enabled by the ftatutes 5 Ann , c. 1 8. 
f, 4. and 6 Ann , c 35. ft 19., that no judgment, fta- 
tute, or recognizance, (hall affedt or bind any ho- 
nours, in the faid county or ridings, but only from 
the time that a memorial of fuch judgment, ftatute, 
or recognizance, /hall be entered at the regifter office 
of fuch county or ridings, 

* Clrcumftan- § 5. is required by thefe ftatutes, that the memo- 
ir ^ykmorials, r ^ s to be rrgiftered /hall contain the day of the month 
and the year, when fuch conveyance or deed beats 
date, arid the names and additions of all the parties 
to fuch deed or conveyance, and of all the witnefies, 
and the places of their abode ; and fliall exprefs ,or 
.mention the honours, manors, lands, -tenements, and 

hereditament^ 
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hereditaments contained in fuch deed, and the names 
pf all the ' panflies, townfhips, hamlets, precinds, or 
extra-parochial places within the faid county, where 
any fuch honours, manors, lands, tenements, or he- 
reditaments, are lying or being, that are given, grant- 
ed, conveyed, or any way affeded or charged by any 
fuch deed or conveyance, in fuch manner as the fame 
are exprefled or mentioned in fuch deed or conveyance, 
or to the fame effed. 

§ 6. The utility of the regifter ads is proved to a Utility of the 
demonftration by two fads, namely, that lands in re- | 
gifter counties bear a higher price, and money is lent 
on the fecurity of thofe lands at a lower rate of inte- 
reft, than on lands fituated in counties where there is 
no regifter. It is, therefore, furprifing, that the Le- 
giflature, with fuch proof before them, do not extend 
the regifter ads to all the counties in the kingdom. 

The reafon ufually given, is, that the landholders ob- 
ject to difclofe the fituation of their eftates to the 
public : but, in point of fad, there is very little dif- 
clofure in a memorial drawn according to the rules 
prefcribed by the regifter ads ; as. the nature of the 
deed, its confideration, and ufes, need not be Hated 
in the memorial. Nor does there appear to be any 
neceflity for inferting more circumftances in a memo- 
rial than thofe, which are pofitively required by the 
j*egifter ad : for every perfon, defirous to purchafe or 
take a mortgage of lands fttuated in the regifter county, 
may know to a certainty, by means of a regifter, what 
conveyances have been made of thofe lands which can 
gffjfd hipV And, if he afterwards purchafes or ad- 
vances 
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trances money dn them, without requiring the produc- 
lion of chofe deeds, it is his own fault, and he his no 
fight to expe& any redrefs. 


An Appoint- 
ment mult be 
regiftered. 


$ 7. An appointment under a power, is confidered 
as a conveyance within the regifter a&s ; and, if not 
regiftered, will be poftponed to a fubfequent mortgage 
duly regiftered. 


-Scrafton ▼. § 8. The plaintiff came into court under a mortgage 

deed in September 1749, to be paid 500/., advanced 
by him to Thomas Robertfon , and intereft, or to have 
the eftate fold and to be paid thereout. 

The objection thereto was, that Robertfon had no 
power to convey to the plaintiff, becaufe he had be- 
fore properly conveyed or appointed the premifes for 
the benefit of others ; for that, by deed and fine ii) 
1742, this eftate was fettled to the ufe of him and his 
wwfe, and, afterwards, tcf fuch ufes as he and flie, or 
the. furvivor, ihould by deed or will appoint. This 
power was, by a deed in 1 744, executed by the buf- 
band and wife, and appointments were made therein 
for the benefit of the defendants, who therefore chum- 
ed prior to the plaintiff's mortgage in 1746. 


It was anfwered, that the appointment of the ufes 
of that deed and fine could not be fet up againft the 
plaintiff, becaufe the premifes lay in Middlefex , where 
fhere was a regifter a£t $.in confequence of which, 
this deed of 1 744 would be void againft the plaintiff, 
fW not bong regiftered fjBI 1748, whereas, Ids incum- 
brance 
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fsraace vat regifterod in. immediately after the 

date. 


* For the defendants, it was argued, that this deed in 
1744, was not of fuch a nature as Was required by the 
ftatute to be regiftered : die defendant, therefore, had 
a prior title. 

Mafter of the Rolls. — Conlider the intent and mean- 
ing of the a£t. r rhis cafe is clearly within the toif- 
chief recited : for, here is a perfon in 1 746 lending 
out his money on land fecurity ; and what is to defeat 
him, is a deed in 1 744, piior to him. He is clearly 
the very perfon intended ; being, by a fecret or pocket 
deed, to be defeated of the incumbrance he has ad- 
vanced his money for, and taken care to regifter. He 
ufed all due diligence required by the ftatute, and is, 
therefore, primd facie , entitled to the relief prayed. 
Next, confider whether the deed or inllrument is of 
fuch a nature, as to be within the provifion of this 
a&. The words are general, “ all deeds and convey- 
ances.** This is undoubtedly a deed ; was executed ak* 
fuch, and conveys, fo as to afte& lands, tenement^ 
and hereditaments ; becayfe thofe claiming under th# 
power, claim under a deed-, which, as far as it can 
operate, afte&s lands, &c. But it is faid, this deed 
is not to be considered as a feparate conveyance, but 
only as the execution of a power ; and that ail of it 
arifes under the deed of 174a. If that conftruftion 
were to prevail, there would be an end of the regiftry, 
and of the a€k of parliament: for, by this means, 
£ focret deed qught be fet up to defeat him. This, 

* b ?“t 
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-then, being a conveyance aftpally affeftipg the. land?, 
though in virtue of a preceding power in another, deed* 
is within the intent of the ftatute, and, to the moll 
Common underftanding, fuch a conveyance as ought 
to have been regiftered : otherwife an innocent perfon, 
induced to lend his money on land-fecurity, would be 
defeated.' The plaintiff is, therefore, to be conlidered * 
ps a prior incumbrancer. 

- 9. The regillering an alfignment of a leafe will not 

operate as a regifter of the original leafe. 

§ 10. The defendant claimed under a leafe made in 
1730 by Lord Grqndifon , which was foon after mort- 
gaged, and, in 1731, fold out and out to the defen- 
dant. The original leafe was not regiftered ; but the 
firft mortgage of it and the defendant's purchafe were. 
And, it not being a leafe at rack-rent, the queftion 
"was, whether this was a regiflry within the meaning 
of 7 Ann, c. 20. : and the Chief Juftice held it not tp 
be fufficient ; for the aft fays, the deed under which 
the party claims, with the witneffes names, lhall be 
regiftered ; and of this, a fubfequent purchaser can 
have no notice by the bare regiftry of the alignment ; 
and it is alfo required, that the original be produced 
to the Qfficer, 

§ 1 1 . It appears to have been the intention of thofe 
who framed the regifter afts, that the regillering a 
memorial of a deed, purfuant to thefe afts, ftiould 
operate as notice of. fuch deed to all perfons whatever ; 
and that, Jn, all cafes of regiftry, which is a public de^ 

politory 
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pofitory for deeds, aad*to which any perlon may refort, 
a purchaser ought to fearch, or be bound by notice of 
the regiftry, as he would of a decree in equity, or a 
judgment at law. 


The courts of equity have, however, adopted a very 
different conftruftion of the regifter a&s ; and have 
determined, that the regiftering a memorial of a fecond 
mortgage, is not conftruftive notice to the firft mort- 
gagee, who may, therefore, advance more money oft 
the firft mortgage. 


§ 12. A. lent money on lands, the mortgage being 
duly regiftered, and, afterwards, B. lent money on 
mortgage on the fame fecurity, and his mortgage was 
alfo regiftered : and then A. advanced a further fum 
QU the fame lands, without notice of the fecond mort- 
gage. It was held by Lord Chancellor King, that the 
regiftering of the fecond mortgage was not conftruc- 
tive notice to the firft mortgagee before his advance- 
ment of the latter fums : for, though the ftatute avoided 
deeds not regiftered, as again ft purchafers, yet |t gave 
no greater efficacy to deeds that were regiftered, than 
they had before. 


Bedford v. 
Backhoufe* 
Rigge on * 
Rcgtft. 6. 


§ 13. Wrightfon advanced 800 /. on a mortgage in 
York/hire, and regiftered his mortgage, and, after- 
wards, Hudfon lent a fum of money, and took a judg- 
ment for it, which was regiftered ; and then Wrightfon 
advanced 270 /. more, but without any exprefs notice 
of Hudfon* $ judgment ; though it was argued on a bill, 
brought by Wrightfon to foreclpfe, that tiudfn ought 
2 to 


Wrightfon 
Hudfon, 
Rigge on 
Regift. 6 . 
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td redeem upon paying the Jtrfi- mortgage : for thaf, 
Vhere fuch regifters prevail, every incumbrance fhould 
be fatisfted according to the priority of its regiftry 
and that the regifteririg of Hud/bn* s judgment was a 
confirmative notice to Wrightfon, fufficient to deprive 
him of the common benefit of a Court of equity, where- 
by a firft mortgagee without notice is to hold, till fub- 
iequent incumbrances are difeharged. 

Yet it was refofved, that thefe ftatutes avoid only 
prior charges not regiftered, but did not give ihbfe-* 
quent conveyances any further force againft prior ones 
regiftered, than they had before* That, to have a£» 
fe&ed Mr. Wright/bn, Hudfon ought to have given him 
notice when he advanced his money, and that though 
Wright/on might have fearched the regifter, he was nof 
bound to do it : and, therefore, it was decreed, that 
Hudfon and the mortgagor fhould be foreclofed, unleft 
they paid off both plaintiff's fecurities. 

5 14. One Wilfon being indebted to More cock, and 
having taken a new ieafe of fome lands, it was agreed 
by deed, that the leafe fhould Hand as a fecurity for 
800 /. and intefeft ; and the deed was regiftered. 
Wilfon afterwards mortgaged the premifes comprifed in 
the leafe to Dickins , for 8co /., and delivered him the 
leafe. 


Mertrcock v. 
Dkiini, 
/LxAb. 678 * 


tXcftina had no notice of Morecoh** fecurity at the 
rime be took the mortgage. Wilfon became a bank** 
rupt ; and Marecocf filed bis bill to be paid the money, 
agreed to be fecured on the premifes, prior to Dickmft 1 

mortgage* 
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mortgage. Dick ins filed his* bin to he paid hi? mort- 
gage money, or to foreclofe. 

The quciHon was, whether Dickins (though he had 
not affrial notice of Metccock's fecurity, at the time he 
took the mortgage) fhould be affe&ed by a conftruc- 
tive notice, arifing from the circumftance of the deed 
being regiftered at the time* 

It was admitted by the counfel for Morecgck , that 
Dickins having got the legal intereft, would be entity 
led to priority, unlefs he could be affefted by notice. 
That there was no evidence of aftual notice : but it 
was infilled, that the regiftration was notice of itfelf ) 
that, to give the regifler afb its proper and intended 
effect, the aft of regiftration ought to aft as notice $ 
and it was compared to the cafe of judgments, of which 
that firlt docketed lhall have priority. On the other 
fide, it was argued for the defendant Dickins , that the 
regiftry aft was made for one fingle purpofe, to give 
preference to a purchafe-deed regiftered, to a prior 
deed not regiftered : but the aft gives no greater effi- 
cacy to deeds which are regiftered than they had before $ 
and the cafe of Bedford v. Backhoufe was cited for that 
purpofe* That, in the prefent cafe, Dickins , having 
got the legal eftate, was entitled to be paid before a 
prior equitable incumbrancer, unlefs he was affefted 
by notice. That here was no aftual notice j and the 
regiftration was not conftruftive notice, according to 
the above determination* 


Lord 
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Lord Camden , Chancellor. — The queftion is, whe-> 
ther regiftration is prefumptive notice to all mankind* 
If this was a new point, it might admit of difficulty ; 
but the determination in Bedford v. Backboufe , feems to 
have fettled it, and it would be mifchievous to diflurb 
itl The a& provides for one fingle cafe only, that is, 
to make unregiftered deeds void againft regiftered 
deeds ; but there is no provifion by the a£t in a cafe 
where all the deeds are regiftered. And yet it be- 
comes a ferious queftion, whether a court of equity 
fhould not fay, that in all cafes of r^giftry, which is a 
public depofitory for deeds, and to which any perfoil 
may refort, a fybfequent purchafer ought not to fcarch 
or be bound by notice of the regiftry, as he would of 
a decree in equity, or a judgment at law. It is a point 
in which a great deal of property is concerned, and is 
a matter of confequence. Much property has been 
fettled, and conveyances have proceeded, upon the 
Tit. 12. c. 3. ground of that determination. In the cafe of Vande- 
bendy , in the Houfe of Lords, the do&rine about dower 
prevailed j becaufe it had been pra&ifed in a courfe of 
conveyance. A thoufand negle&s to fearch have been 
occafioned by that determination, and, therefore, I can- 
not take upon me to alter it. If it was a new cafe, I 
fhould have my doubts ; but the point is clofed by that 
determination, which has been acquiefced in ever 
fince. 

Williams v. • § 15. In a modem cafe, it has been determined, 
Sorrell 

4 Vef. Jun. that the regiftering an affignment of a mortgage is not 

3 ® 9 * notice. 


§ 16. The 
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§ 16. The courts of juftlce have, in another in- 
ftance, considerably weakened the operation of the 
regifter afts, by laying it down as a rule, that, wliere 
a fubfequent purchafer, whofe deed is regiftered, had 
notice of a prior incumbrance at the time of his pur- 
chafe, although the deed, by which fuch prior incum- 
brance was created, be not regiftered, fuch prior in- 
cumbrance lhall, notwithftanding, take place of the 
deed fo regiftered : for the object of the regifter afts 
being to give notice to fubfequent purchafers, if a fub* 
fequent purchafer has notice, at the time of his pur- 
chafe, of a prior conveyance, then it is not a fecret 
conveyance by which he can be prejudiced, but he is 
in the fame iituation as if thefe afts had never been 
made : for his notice of the prior conveyance is as 
ftrong as if it had been regiftered, and it is his own 
folly if he proceeds in his purchafe. 

§ 17. The firft cafe on this fubjeft arofe in Ireland , 
where there is a general regifter aft, fimilar to thofe 
which have been mentioned. Lord Granard being 
tenant for life, remainder to his firft and other fons, 
with power of leafing, granted a leafe for three lives, 
at the rent of 30 /. per annum ; but it was not regifter- 
ed. His Lordfhip, being greatly in debt, came to an 
agreement with Lord Forbes his eldeft fon, by the 
agency of Mr. Stewart , to fell him his life eftate, upon 
Lord Forbes paying his father’s debts, and fecuring 
him an annuity, and a jointure to his wife. The eftate 
was accordingly conveyed to two perfons, in truft for 
Lord Forbes : and it was proved that, during the treaty 
for the purchafe, Mr, Stewart , Lord Forbes’s agent, 
Vol. IV. A a had 
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had notice of the leafe. The conveyance to the trus- 
tees being regiftered, they brought an eje&ment againft 
the leflee, and obtained judgment. The leflee applied 
to the Court of Chancery ; and, upon proving that 
Stewart had notice of this leafe at the time of the 
purchafe, the Lord Chancellor decreed, that a perpe- 
tual injunction fhoulu be awarded againft Lord Forbes 
and his truftees. From this decree, there was an ap- 
peal to the Houfe of Lords of England \ where it was 
Vide 3 Atk. reverfed as to part ; the injunction being retrained to 
*53- the life of Lord Granard , but, as to the principal 

point, the decree was affirmed. 


Blades v. 
Blades, 3 Ab. 
!<!• 35 3 . 


§ 18. So, where William Blades had devifed cer- 
tain lands to his wife for life, and, after her death, to 
his children. The wife entered, but did not regifter 
the will. Afterwards, the heir at law mortgaged the 
eftate, and the mortgagee got the deed regiftered ; 
and, upon a bill brought againft him, denied notice 
of the will, but it was proved that he had notice. 


The court declared, that his notice of the will, 
though it was not regiftered, bound him ; and that 
his getting his own purchafe firft regiftered was a fraud ; 
the deftgn of thefe aCfcs being only to give the parties 
notice, who might otherwife, without fuch regifter, be 
in danger of being impofed on by a prior purchafe or 
mortgage, of which they are in no danger, when they 
have notice thereof in any manner, though not by the 
regiftry : and that they would never fuffer an aCt of 
parliament, made to prevent fraud, to be a protection 
to a fraud. 


s 19. A perfon 
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* ^ 10. A perfon purchafed a term for years in the Cheval v. 
county of Middlesex , knowing that it was chargeable x Stra . 664. 
with the payment of an annuity of 40 / ; and* havfng 3 Alt * 6 54 * 
regiftered his own conveyance, he refufed to pay the 
annuity, becaufe it was not regiftered. The Court of 
Exchequer was of opinion, that the purchafer was liable 
to the annuity, although it was not regiftered, for ' the 
ftatute only intended to give fuch notice of former in- 
cumbrances to purchafers, that they might not thereby 
be defrauded. But, if a man knows of his own know- 
ledge, that there is a prior incumbrance, and, not- 
withftanding that knowledge, becomes a purchafer, 
the ftatute never was intended to relieve fuch a perfon, 
though the firft incumbrance was not regiftered; for, 
where a man purchafes with notice of a prior incum- 
brance, he purchafes with an ill confcience ; and, 
therefore, his purchafe will never be eftablifhed in a 
court of equity. 

§ 20. The laft cafe which has been reported on this 
fubjeft, was determined by Lord Hardwicke , and is 
thus Hated by Mr. Forrejler * 

The defendant, Edward Le Neve , (father of the Le Neve v. 
plaintiffs), in 1718, being poffeffed of leafehold eftates 
In Kent and Middlefex , upon his marriage with his firft: MSS. 
wife, mother to the plaintiffs, in confideration thereof, 1 v e f. 6 +. 
and of the eftate Ihe was poffeffed of, by articles, cove- g 1 ^' 
nanted to fettle his leafehold eftates upon truftees and 
their heirs , in truft for himfelf during his life ; then, 
as to fo much of the premifes as would amount to the 
yearly value of 2 50 /., to Henrietta his intended wife 

A a a for 
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for life, and as to the furplus, for the maintenance of 
the iflue; and, after her deceafe, in trull as to the 1 
whole, for the iffue of the body of Edward Le Neve 
fey Henrietta his wife, in fueh manner as he fhould by 
deed or will appoint ; and, in default of iflue, in truflt 
for himfelf and his heirs. In June 1719, a fettlement 
was made in purfuance of thefe articles ; but neither 
articles nor .fettlement were regiltered, purfuant to the 
7th Ann, ch. 20. for regiftering deeds in Middlefcx. 

The defendant, Edward , had iflue by his firft wife 
the two plaintiffs ; and, after his wife’s death, 16th 
November 1719, he, in confideration of an intended 
marriage with the defendant Mary, fettled the fame 
eftate on Norton and Dandrige, two truftees, in trull 
for himfelf for life ; then, as to fo much as -would 
amount to 1 50 /. per annum, to Mary his intended 
wife for life ; and then to the iflue of the marriage. 
A fettlement was made, January 20th, 1743, purfuant 
to thefe articles, and both articles and fettlement were 
regiltered purfuant to 7 Ann, c. 20. ; but, previous to 
the articles, Norton, (one of the truftees), who was an 
attorney, and trufted by both parties in preparing the 
fettlement, had a copy of the articles made upon the 
firft marriage, to take counfePs opinion upon. 

The plaintiffs brought their bill againft Edward Le 
Neve and Mary his fecond wife, and the truftees in 
the fecond articles and fettlement, and againft fome 
mortgagees of Edward Le Neve, to fet afide the fecond 
articles and fettlement, upon account of notice of the 

firft 
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firft to the truftee, and to have the effate dlfmcumbere£ 
from the mortgages made by Edward Le Neve . 

The court, after having taken time to confider the 
cafe, now gave judgment. 

Lord Chancellor.— The general queftion in this cafe 
5s, whether there appears a fufficient equity for the 
plaintiffs to fet aftde the fecond fettlement, and to get 
the better of the legal eftate ; which,' by the regiftry 
aft, is veiled in the truftees of that fettlement, for want 
of regiftering the firft articles and fettlement. This 
wholly depends upon the point of notice, and is pro- 
perly to be divided into three queftions. ill. Whe- 
ther it appears, that Norton was attorney or agent for 
Mary Le Neve , the fecond wife ; sdly, Whether no- 
tice to Norton be fulficiently proved according to the 
rules of this court j and, 3dly, Whether, if both thefe 
appear, there be fufficient to poftpone the fecond arti- 
cles and fettlement, and to give priority to the firft, 
notwithftanding the regiftry aft. 

As to the firft queftion, it depends on the admiilion 
in Mrs. Le Neve’s anfwer, wherein Ihe denies notice of 
the former fettlement ; but this amounts to no more 
than a denial of perfonal notice : and Ihe fays, that 
Norton was attorney or agent for her hulband, but that 
ihe confented he Ihould prepare the marriage articles, 
fhe having confidence in him upon her hufband’s re- 
commendation. Now, if (he confided in Norton, it is 
not material upon whole recommendation it was j nor 
is it material whether he was, or was not, employed by 

A a 3 her 
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her hufband. There are two cafes, as to this point of 
notice, determined by Lord Coivper : one is Brotherton 
\ t Hatt , 2 'Vern. 57 4., where it was held, that notice 
to the fcriveners, who were agents for all the lenders 
upon an eftate, was fufficient notice to' the parties. 
The other is 'Jennings v. Moore , 2 Vern. 609. > where 
one Blincorne having purchafed a copyhold eftate, 
(with notice of an incumbrance by furrender, which 
had not been prefented at the next court, and fo void 
, by the cuftom of the manor), and taken the furrender 
}n the name of Moore , who paid the confideration 
money, and agreed to become the purchafer ; this 
notice to Blincorne was determined to be fufficient no- 
tice to Moore , and he was decreed to pay off the in- 
cumbrance ; though it appeared that he did not employ 
Blincorne to purchafe for him, or knew any thing of 
the incumbrance, till after Blincorne had agreed and 
taken the furrender in his name ; but, his approving 
the purchafe afterwards, made Blincorne his ag en t ab 
initio. Thefe cafes prove it not to be material by whorn 
Norton was originally employed, if he was trufted by 
JVfr s * Le Neve. 

A$ to the fecond cjueftion, it was objected for Mrs. 
Le Neve , that, notice being denied by her anfwer, and 
proved on ly by one witnefs, it is not, therefore, proved 
fufficiently within the rules of tjiis court. But I take 
the rule of the court, that, where a faft is denied by 
an anfwer, it muff be proved by more than one witnefs, 
to hold only where the anfwer contains an abfolute 
depial of the fame fa£t, which is proved by the witnefs ; 
t iit, y ft^re there is any difference between the fafts, 
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the rule does not prevail. In this cafe, - the denial is 
only general j whereas, the bill charges notice to Nor- 
ton and Dandridge , the truftees. This general denial 
amounts only to a denial of perfonal notice to herfelf, 
and is a kind of negative pregnant, which may be 
confident with notice to her agent. Norton , the truftee, 
being examined for the plaintiffs, proves, that a copy 
of the firft articles was delivered to him, to take coun- 
fel’s opinion upon, which was probably on occafion of 
the fecond fettlement ; and I take this to be a fufficient 
proof of notice within the rule of this court. 

The third and principal queftion is, whether the 
fecond articles and fettlement ihall be poftponed to the 
firft, notwithftanding the legal eftate vefted by the re- 
giftry of the aft, by reafon of the notice j which I 
fhall confider whether fufficient or not for that purpofe, 
firft, if it had been perfonal j 2dly, as the 'cafe is, 
where notice was given to the agent. The queftion is 
of great extent, and depends on the conftruftion of 
7 Ann, c. 20, By the recital in the preamble of that 
aft, it appearfe, the intent was, to fecure purchafers 
againft prior and fecret conveyances and fraudulent in- 
cumbrances ; fo that the mifchief, intended to be obvi- 
ated by the aft, arofe only, in refpeft of the fecrecy 
of former incumbrances. But, if a perfon has notice 
of a prior incumbrance, it cannot be fecret as to him. 
It was faid, that this aft intended to eftablilh a parti- 
cular kind of notice, viz. by regiftering the convey- 
ance ; but this is only with regard to the legal eftate, 
and the aft does not take away the equity of the prior 
incumbrancer, but leaves the qileftioa ftill open as to 

A a 4 him; 
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hkn ; and the fubfequent purchafer, if he had notice, 
can be in no danger from a fecret conveyance. The 
prefent cafe has been properly compared to that of the 
inrolment of bargains and fales within 27 Hen. 8. ; 
which aft, though not in the fame words, is to the 
fame effeft as that under confideration. Now, upon 
that aft, if there be a prior bargainee, whofe deed is 
not inrolled, and a fecond, whofe deed is properly in- 
rolled, if this laft had notice of the prior deed, the 
prior fhall prevail in equity ; and, if he has any other 
conveyance, as a feoffment, or a leafe and releafe, the 
firft vendee fhall likewife prevail at law. I confider 
this regiftry aft upon the fame footing as the 27 Hen. 8., 
and that it fhall control only the legal eftate. The 
cafe put at the Bar, that if a man employs an attorney 
to regifter his deed, which he neglefts to do, and, af- 
terwards, gets another conveyance of the fame eftate, 
which he regifters, the firft; deed fhall prevail, is ma- 
terial : fo, if another perfon, not an attorney, purchafes 
with notice of a prior incumbrance. Thefe cafes, 
•though clear, and ftronger than the prefent, fhew that 
there may be relief in equity, notwithftanding the re- 
giftry aft. 

Ante f. 17. The cafe of Lord Forbes v. Dennifon , in the Houfe of 
Lords, 23d February 1722, which came from Ireland % 
where there is an aft for a general regifter, is applicable 
to this queftion. There, the late Earl of GranardhaA 
made a leafe, which was not regiftered purfuant to the 
lrtjh aft: he and his fon, the Lord Forbes , afterwards 
made a fubfequent conveyance to the ufe of Lord For*. 
bes 9 &c. which laft was duly regiftered, and carried 
2 the 
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the legal eftate ; but an agent of Lord Forbes had no, 
tice of the leafe before this conveyance. This caufe 
was twee heard in Ireland ; on the laft of which hear- 
ings before Lord Middleton , 17th February 1721, he 
decreed a perpetual injun&ion againft Lord Forbes, to 
reftrain his proceeding againft the leflees under the leafe 
which was not regift^red. On hearing the caufe in 
the Houfe of Lords, February 1722, the decree was 
reverfed $ becaufe Lord Forbes difputed his father the 
Earl of Granard’s power of leafing for any longer 
term than during his life. The Lords, therefore, ad- 
judged, that all proceedings againft the leflees, (except 
for breach of covenants), fhould be flayed during the 
Earl of Granard’s life, and then Lord Forbes to be at 
liberty to try his right ; fo that they gave the leflees 
full relief as to the regiftry a£t, though the other ques- 
tion, as to Lord Granard’s power of leafing, was flill * 
left open. In Blades v. Blades , before Lord King, Ante f, 18, 
2d May 1 727, ( Eq* Ca , Abr. 358.), a mortgage from 
in heir at law, who had notice of a will whereby the 
eftate was devifed to another, was decreed fraudulent 
and void againft the deyifee, though the will was not 
regiftered ; which I the rather cite, becaufe Lord King 
generally adhered to the Jaw as much as any perfon 
that has fat in this court. There was a cafe of Chivall Ante f. 19. 
v. Nicbolls and Hall , in Scacc. in Lord Chief Baron 
Gilbert’s time, where relief was given againft the re- 
giftry a&, upon equitable circumftances ; which I men- 
tion only as a general authority, that equity may pre- 
vail againft this a£t, without taking notice of the par- 
ticular ftate of that cafe, where a&uai fraud was charged. 

But that of Blades v. Blades went merely on the point 

of 
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of notice $ and, in that of Lord Forbes , there was no* 
tiee only to the agent. All thefe authorities prove, 
that the taking a legal conveyance, after notice of a 
former, is, in itfelf, a fpecies of fraud, and takes away 
the bona Jides of the fubfequent incumbrancer, and 
puts him in maid fide .* for, though he knew the firft 
conveyance was not legal,' yet he knew that the grant- 
or’s confcience was bound by it ; and this is within the 
definition of dolus malus by the civil law. Dig. L. 4. 
Fit. 3. de Dolo Malay L.f.f. 2. ; where Labeo defines 
it, omnem calliditatem, fallaciam , tnachinationem ad cir ■- 
fumveniendum , fallendum , dccipiendwn alterum, adbibi - 
1 am. This is the true ground of the determinations 
in all cafes of notice, 

If this be fo as to notice in general, we are next to 
confider, whether notice to the attorney or agent be 
fufficient. Now, if the ground of the determination 
be mala fides , it is all one, whether it be in the party, 
or in the agent. It is proved by Norton , that the firft 
articles were put into his hands to advife with counfel 5 
and it is objected, that this may have been a fraud 
in Norton , in collufion with the hufband, upon the de- 
fendant Mrs. Le Neve. This may be the cafe j but 
who ought to fuffer but the party that trufted Norton 
the agent, and not thofe who did not truft him ? In 
the cafe cited of Brotberton v. Hatty it is probable the 
fubfequent mortgagee was impofed upon ; and fo, pro- 
bably, was the purchafer in Moore v. yennings ; and, 
if 1 fhould determine this not to be a good notice, it 
would overturn all the cafes of notice to the .agent, 
who, probably, in all thofe inftances, impofed upon 

his 
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his principal. Here, Norton was a truftee, and privy 
to the whole tranfa&ion ; and I am, therefore, of 
opinion, that, both as agent and truftee, notice to hkn 
was good notice to the party ; and that this is fufficient 
to take the cafe out of the regiftry ad. 

The next point is, what relief I fliall give the plain- 
tiffs. Their intereft is only contingent ; being given 
them in fuch manner as Edward Le Neve lhall by deed 
or will appoint, and no diredion how the eftate fliall 
go for want of appointment, but only in default of 
iffue, to Edward and his heirs ; fo that, if the plain- 
tiffs fhould die without iffue in their father's life, their 
reprefentatives will be entitled to nothing. But, not- 
withftanding this, I think the plaintiffs entitled to fome 
relief, as the other part of this contingency may hap- 
pen ; and (hall decree a conveyance to the ufes in the 
firft articles. 

As to the mortgagees, the bill muft be difmiffed 
with refped to them. 

But the plaintiffs are entitled to a decree againft the 
father to difincumber the eftate, 

Decreed accordingly, 

§ 21. But unlefs notice of a prior deed or incum- 
brance be fully proved, and there appear to have been 
fome fraud, the Court of Chancery will not give any 
relief^ 

$ ?$• A bill 
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§ 22. A bill was brought by a judgment creditor to 
hie let in upon an eftate of one Proof and his wife, in 
Middlefex , preferably to the defendant, who was mort- 
gagee of the fame eftate, upon a fuggeftion, that the 
defendant had notice of the judgment before the mort- 
gage was executed, and, likewife, to enquire into the 
conftderation of the mortgage. 

The judgment was entered upon the 1 2th of March 
*7 33, but not regiftered till the i2thpf June 1 735. 

The mortgage was made the 24th of May 1735, 
pnd regiftered Jung the ?d 1735. 

Lord Chancellor. — This cafe depends upon the no- 
tice .the defendant had of the judgment, before his 
mortgage was regiftered. The regifter act, the 7 th of 
Ann , c. 20., is notice to the parties, and a notice to 
every body j and the meaning of this aft was, to pre- 
vent parol proofs of notice, or not notice. But, not- 
withftanding, there are cafes where this court .have 
broke in upon this, though one incumbrance was re- 
giftered before another ; but it was .in cafes of fraud ; 
the firft was an Irijh cafe in the Houfe of Lords, the 
next was a Torkjhire caufe before Lord Chancellor 
King. There may, poffibly, .have been cafes upon 
notice diverted of fraud, but then the proof muft be 
extremely clear. 

But -though, in the prefent cafe, there are flrong 
circumftances of notice before the execution of the 
mortgage, yet ? upon mere fufpicion only, I will not 

overturn 



Hine v. 
Podd, 2 Atk. 
?7 5 . 



'title XX 3 £lf. Deed. Cf.xxi. § 22 — >24. 3^5 

Overturn a pbfitivfe law. His Lordfhip having obferved 
upon the evidence, that there was barely the evidence 
of a defendant’s confeffion, in contradiction to 'hi* 
anfwer, and contrary to a pofitive aft of parliament* 
made to prevent any temptation to perjury from con- 
trariety of evidence. But what weighed principally 
with him, was the great danger of overturning an aft 
of parliament, and making it mere wafte paper. To 
be fure, apparent fraud, or clear and undoubted no- 
tice, would be a proper ground of relief ; but fufpiciort 
of notice, though a flrong fupicion, is not fufficient to 
juftify the court in breaking in upon an aft of parlia- 
ment. His Lordfhip, therefore, decreed, fo far as the 
plaintiff’s bill fought relief, by poflponing the defend- 
ant’s mortgage to the plaintiff’s judgment, that it fhould 
be difmiffed with cofls. 

§ 23. In a modem cafe, a regiflered conveyance of Jollandv. 
premifes in Middlcfex for valuable confideration, was j vSjuST 
eflablifhed againfl a prior devife not regiflered ; the 47^- 
evidence of notice, which ought to amount to aftual 
fraud. Hot being fufficient. And the Mafler of the 
Rolls laid, he regretted that the flatute had been broken 
in upon by parol evidence j and was very glad to find 
that Lord Hardwicke , in Hine v. Dodd, faid, nothing 
ihort of fraud would do. 

§ 24. Nothmg would contribute more to the fe- 
ednty of real fcifcpaty than the eftabliihment of p re- 
giftef f6r deeds lit every county in England, With a 
claufe, tfcat the fegifteriitg a Memorial of a deed, 
fcould in all cafes operate as notice of fuch deed ; and 

that 
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Title XXXII. Deed. Ch. xxi. § 24 — -23; 

that no averment fhould be admitted at law, or in 
equity, that a perfon claiming under a deed which was 
regiftcred, had notice of a preceding unregiftered deed. 

§ 25. It is a common pra&ice to inrol deeds for 
fafe cuilody ; that is s to get them tranfcribed upon 
the records of one of the King’s Courts at Wejhninjler , 
or of the Court of Quarter Seffions. 

§ 26. Every deed, before it is inrolled, mull be ac- 
knowledged to be the deed of the party, before adjudge 
of the court in which it is to be inrolled, or before a 
Mailer in Chancery, if intended to be inrolled in the 
Court of Chancery. This acknowledgment is iigned 
by the Judge or Mailer in Chancery, before whom k 
is acknowledged ; and fuch iignature is the officer’s 
warrant for inrolling the deed. 

§ 27. The inrolment of a deed does not make it a 
record; but it thereby becomes a deed recorded : for 
there is a difference between a matter of record, and a 
thing recorded to be kept in memory. A record is 
the entry in parchment of judicial matters, controverted 
in a court of record, and whereof the court takes no- 
tice : but an inrolment of a deed is a private ad of the 
parties concerned, of which, the court takes no cog- 
nizance at the time when it is done. 

^28. Where deeds are inrolled for fafe . cufltody, 
the inrolment is evidence only againil the party who 
fealed the deed, and all thofe claiming under him. 
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Section 1 . 

J^EEDS may be avoided in feveral way's, and for 
feveral reafons. Thus, in the cafe of a deed 
poll the grantee may difdaim the eftate intended to 
be given to him, in which cafe no eftate will veft in 
him. But in the cafe of an indenture, if the grantee 
executes it, he thereby accepts of the eftate limited 
to him. 


Difclalmer. 
Bro. Ab. 
Done. pi. 7* 
DifcJa : mer, 
pi. 54. Joint* 
tenant, pi. 57. 
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§ 2. It fhould, however, be obferved, that a dif- 
daimer of a freehold eftate mu 5 r be in a court of 
record, becaufe a freehold fhall not be devefted by 
bare words in pais ; but in the cafe of terms for years, 
which are only chattels real, the ai&gnee of them 
may refufe in pais f and by fuch refufal the intereft will 
be devefted. 

$ 3. A deed may be avoided by erazure or inter- 
lineation, and in 12 Ja. r. it was refolved, that when 
any deed is altered in a part material, by the plaintiff 
himfelf, or by any ftranger, without the privity of 
the obligee, be it by interlineation, addition, razing, 
or by drawing a pen through a line, or through the 
midft of any material word, the deed thereby becomes 
void. 

§ 4. If the obliteration be made by the party who 
owns the deed, although it be in a part not mate- 
rial, or that it is to the advantage of the other party, 

' and to his own difadvantage, yet the deed will be 
rendered void. But if the alteration be made by a 
ftranger in an immaterial part, without the privity or 
confent of the owner of the deed, it will not render it 
void. 

§ 5. It was held in a fubfequent cafe, that an iiiter- 
lineation, by which a power of fale was enlarged, 
fhould be prefumed to have been made at the time of 
the execution of the deed, and not after j if nothing 
appeared to the contrary. 


S 6 . The 
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. § 6 . The modem pra&ice is, when any alteration 

or razure is made in a deed before it is executed, to 
take notice of it in the atteftation. 

§ 7. It was formerly held, that if the feal of a 
deed was broken off, or fo defaced that no fign or 
print of it could be feen (unlefs the perfon who was 
bound by the deed, did it,) fuch deed became void. 
This do&rine is, however, .much altered by more 
modem determinations : for if it appears that the feal 
of a deed has been torn off by accident, or deftroyed 
by time, the deed will, notwithflanding, be deemed 
valid. 

§ 8 . The feals of a deed to lead the ufes of a reco- 
very were broken off, but it being proved that feals 
were once annexed to the deed, and that they were 
torn off by a little boy, and the parts torn off being 
compared with the deed and the razures agreeing, it 
was held to be valid. 

§ 9. If a deed be delivered up to be cancelled, to 
the party who is bound by it, and it is accordingly 
cancelled by tearing off the feals, or otherwife defac* 
ing it-j or if the perfon who* has the deed cancels it, 
by agreement with the other party, fuch deed become* 
void. 

* § 10. But where an eftate has a&ually paffed by a 

deed, the cancelling of fuch deed afterwards will not 
deveft any eflates out of the perfons in whom they 
were veiled by the deed* 

Vdt. IV. 


Breaking off 
the Seal, 
Shep. T. 64. 
Cr3.EHz.40S. 
2 Show. 2 j. 

Nichols v* 
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Hudfon’s § ii. A father having quarrelled with his elded 

Prcc’ i n Cha. fon* made a fettlement on his wife of 100/. a year, 
3 3 J* in augmentation of her jointure. Afterwards, being 

reconciled to his fon, he cancelled the deed, and fo it 
was found at his death. On a trial at law, the deed 
being proved to have been executed, was adjudged 
good, though cancelled. 

Bolton t. §12. Where, in fetting forth a conveyance, it was 

1 H. Black, Hated that a deed of releafe was cancelled by the re- 
2 59 ' leafor*s feal being taken off and deftroyed, and that 

part of the deed was loft, with a profert in curia of 
the relidue, it was held to be a good pleading : and 
Lord Ch. Juft. Eyre faid — “ I hold clearly that the 
“ cancelling a deed will, not diveft property, which 
“ has once veiled by tranfmutation of poffeffion ; 
“ and I would go farther, and fay, that the law 
•* is the fame with refpett to things which He in 
“ grant. In pleading a grant, the allegation is, that 
•* the patty at fuch a time did grant, but if by acci- 
“ dent the deed is loft, there are authorities enough 
46 to Ihew, that other proof may be admitted. The 
“ queftion in that cafe is, whether the party did, 
•* grant : to prove this the beft evidence mull be pro* 
“ duced, which is the deed, but if that be deftroyed, 
“ other evidence may be received, to Ihew that the 
“ thing was once granted ; for God forbid that a. 
“ man Ihould lofe his eftate, by loftng his title 
“ deeds.’* 

§ 1 3. By the feveral ftatutes againft ufury, particu* 
Vfuricus. larly the flat. 12 Ann. ft. 2. c. 16. it is enacted, that 

3 flb 
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ho perfon fhall take, dire&ly or indireSly, for the loan 
of any monies, wares, merchandifes, or other cpm- 
modities whatfoever, above the value of 5 A for the 
forbearance of 10® A for a year, and fo after that rate 
for a greater or lefler fum, or for a longer or fhorter 
time. And that all bonds * contra&s, and afTurances 
whatfoever, for payment of any principal money 40 
be lent, whereupon or whereby there fhall be referred 
or taken, above ‘the rate of 5 A in the hundred as 
aforefaid, fhall be utterly void ; and the perfon taking 
above 5 A for the forbearance of 100 A for a year* 
fhall forfeit treble the value of the monies, £sV. fib 
lent. 

§ 14* Thefe flatutes do not extend to a purchaie of 
annuities for lives, where the purchafer's principal is, 
bona fide , and not colourably, put ip jeopardy, for in 
that cafe no inequality of price will, make it an ufuri- 
oils bargain. But by the ftature 1 7 Geo. 3. c. 26. it is 
ena&ed, that upon the fale of any life annuity of 
more than the value of xo A per annum (unlefs cm 
a fufficient pledge of lands in fee fimple) the true 
coniideration, which fhall be in money only, fhall be 
fet forth and defcribed in the fjcurity itfelf. 

§ 15. By the ftatute 14. Geo . 3. c. 79. all mort- 
gages and other fecurities, upon eftates or other pro- 
perty in Ireland , or the plantations, bearing intereft, 
not exceeding 6 A per cent., fhall be legal, though 
executed in the kingdom of Great Britain ; unlels the 
money lent fhall be known at the time to exceed the 
value of the thing or pledge j in which cafe alfo, to 

B b a prevent 
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prevent ufurious contracts at hdme, under the colour 
of fuch foreign fecurities, the borrower fhall forfeit 
treble the fum fo borrowed. 

$ 1 6. By the ftatute 13 Eliz. c. 5. for avoiding and 
abolifhing of feigned, covinous, and fraudulent feoff- 
ments, gifts, grants, alienations, conveyances, &c. 
devifed or contrived, to the end, purpofe, and intent, 
to delay, hinder, or defraud creditors of their juft and 
lawful actions, it is declared and enacted, that all and 
every feoffment, gift, grant, alienation, bargain, and 
conveyance of lands, &c. to or for any intent or pur- 
pofe before declared, ihall be deemed and 'taken (only 
as againft that perfon or perfons, his or their heirs, 
executors, adminiftrators, and aifigns, whofe actions, 
fuits, debts, &c. by fuch fraudulent devices, ihall be 
in any wife difturbed, hindred, delayed, or defrauded) 
to be utterly void. 

517. By the ftatute 27 Eliz . c.’ 4. for the avoiding 
of fraudulent, feigned, and covinous conveyances, it 
is ena&ed, that all and every conveyance, grant, 
charge, leafe, eftate, incumbrance, and limitation, of 
ufe or ufes, of, in, or out of any lands, tenements, 
or other hereditaments whatsoever, for the intent and 
of purpofe to defraud and deceive fuch perfon or per- 
fons as ihall purchafe in fee funple, fee tail, for life 
or years, the fame lands, ihall be deemed and taken, 
only as againft all perfons who ihall purchafe for money 
or other good coniideration the fame lands, &c. to 
• be utterly void and of none effeft. 


$ 18. The 
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^ 18. The deeds and conveyances which are ren- 
dered void, or affe&ed by thefe ftatutes, are o.f three, 
kinds — 1 ft, Deeds or conveyances, made with an-ex- 
prefs intention to defraud creditors or fubfequent 
purchafers. ad. Deeds or conveyances, made without 
any confideration, ufually called voluntary convey- 
ances. 3d, Deeds or conveyances made for good, 
but not for valuable confiderations, fuch as deeds 
made to provide for a man’s wife, children, or rela- 
tions. 

§ 19. With refpeft to deeds made with an intent to 
defraud creditors, or fubfequent purchafers, no doubts 
can arife refpefting their nullity, whenever fuch an 
intent can be proved, even though they ihould be 
made for a good, or valuable confideration. And in 
Twine’ & cafe, the badges of fraud were, tft, The con- 
veyance was of all the grantor’s property, without 
exception of his apparel, or any thing of neceflity. 
2d, The donor continued in pofieffion. 3d, The con- 
veyance was made in fecret. 4th, There was a truft 
between the parties. Though in conveyances of land, 
it is faid, in a fubfequent cafe, that where the con- 
iideration is future, the donor’s continuation in pofi- 
feffion is not fraudulent j unlefs it be exprefsly proved 
that fraud was intended. 

§ 20. Lord Coke fays, if a perfon intending to fell 
his land, had by fraud conveyed it to the Queen, to 
the intent to deceive the purChafer, and afterwards fold 
the land to another, for a valuable confideration, and 
made a conveyance accordingly ; the purchafer ihould 
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enjoy the land againft the Queen ; for although the 
Queen was not excepted, yet the aft being general, 
and made to fypprefs fraud, fhall bind the crown. 

Taifcacltv. § a i, A. conveyed his eftate to the ufe of himfelf 
t Vera^io, f° r i^f c » with power to mortgage fuch part as heihould 
think lit, remainder to truftees to fell and pay all his 
debts, but continued in pofleffion, and kept the deed. 
Afterwards A, became indebted by judgment bond 
and Ample contraft. It was decreed, that the deed of 
iruft was fraudulent, as againft the creditors by bond 
and judgment, who not having notice of the fettle- 
roent, fhould not come in, on an average only, with 
the other creditors. 

§ 22, With refpeft to the circumftances' from which 
an intent to' defraud a fabfequent purchafer may be 
collected, the conveyance to fuch purchafer has been 
held fufficient to ihew, that there was a fraudulent 
intent at the time when the firft conveyance was made; 
and will therefore invalidate fuch firft conveyance, as 
tp the fubfequent purchafer, 

Burrell’* $ 23. It was refolved by Lord Coke and the other 

6^ P . Judges of the Court of Common Pleas, in 5 Jac. that, if 

a father made a leafe by fraud and covin, to defraud 
others, to whom he ihould fell it, and died ; and the 
f°h? knowing or not knowing of th? leafe, fells the 
land for good confideration, the vendee ihould avoid 
the leafe by the ftat. 27 E!iz» for it is not necefiaTy 
that the. perfon, who fgljs the land, Ihould make the 
forme* conveyance. 

$ 24, Although 
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§ 24. Although the fubfequent purchafer fliould 
have notice of the preceding conveyance, yet he 'will 
he allowed to invalidate it : for notice cannot make 
that good, which an ad of parliament renders void : 
and the completion of the' purchafe is neceiTary, to Cowp. R.7H. 
enable the purchafer to avoid the firft conveyance 
under the ftatute : but this dodrine has been lately T reat ‘ of E< § ** 
queftioned. f. 13. 4 


§25, When the Judges were firft called upon to Voluntary 
expound thefe ftatutes, they appear to have confidered Convc y ances ' 
all voluntary conveyances, that is, all conveyances 
made without fome confideration, as fraudulent, and 
confequently void againft creditors. But it has fince 
been eftabliihed, that a voluntary conveyance, made 
by a perfon not indebted at the time, is not fraudu- 
lent j unlefs it fhould appear to have been made with 
a view tQ defraud fubfequent creditors. 


§ 2 6. Thus, it is faid in a note in Dyer , that if a 294 
man conveys land for preferment of his children, this 
ihall be good, if he was not in debt at the time ; but 
if he was in debt, it would be otherwife. 

§ 27. Lord Hardivicke fays, — “ ’Tis neceffary on Walker v. 
“ 13 Eliz. to prove, at the making of the fettlement, 

“ the perfon conveying was indebted at the time, or 
“ immediately after the execution of the deed ; or 
“ otherwife it would be attended with bad confe- 
“ quences, becaufe the ftatute extends to goods and 
chattels ; and fuch a confirmation would defeat 

B b 4 “ every 
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“ every provifion for children and families, though 
“ the father was not indebted at the time/' 

§ 28. But, where a perfon, who is indebted, makes 
a voluntary fettlement, it is clearly void as to his cre- 
ditors, by the ftatute 1 3 E/iz. And Lord Hardwicke 
has faid,— “ I have hardly known one cafe, where the 
“ perfon conveying was indebted at the time of the 
“ conveyance, that has not been deemed fraudulent. 

There are, to be fure, cafes of voluntary fettle- 
“ ments that are not fraudulent: and thofe are, 
“ where the perfon making is not indebted at the 
“ time, in which cafe fubfequent debts will not fhakc 
“ fuch fettlements.” 

§ 29. In the cafe of a fubfequent purchafer, a 
voluntary conveyance is confidered as fraudulent and 
void, under the 27 Eiiz. And the fubfequent con- 
veyance, being for a good or a valuable consideration, 
will in all cafes prevail againft it. 

§ 30. The plaintiff bought Several manors of T. B. 
deceafed, who before the plaintiff's purchafe, had 
conveyed the fame by fine and recovery, to the de- 
fendant and his heirs male ; which being done with- 
out confideration, was adjudged and decreed to the 
plaintiff, 

§ 31. A father made a voluntary conveyance of 
land in tail, referving an eflate for life, and after- 
wards fold the woods upon the lands to a ftranger. 

It 



Title XXXII. fyed. Ch. xxii. § 31, 32. 37^ 

It was decreed that the purchafer of the woods ftiould Leach v. 

have them, notwithftanding the conveyance. , cha. Rep, 

7 «. 

5 3a. Lord Hardwicke fays, — “ There is certainty' Vef. R. iq. 
a difference between the ftatute 13 Eliz. which is in 
“ favour . of creditors, and 27 Eliz. which is in 
“ favour of purchafers. But that difference was 
“ never fuffered, by way of general rule, to go far- 
" ther than this. On the 27 Eliz. every conveyance 
“ made, where there is a fubfequent conveyance for 
“ a valuable confideration, though no fraud in that 
“ voluntary conveyance, nor the perfon making it at 
“ all indebted, yet the determinations are, that fuch 
“ mere voluntary conveyance is void at law, by the 
“ fubfequent purchafe for a valuable confideration. 

“ But the difference between that and the 13 Eliz. is 
“ this : if there is a voluntary conveyance of real 
“ eftate, or chattel intereft, by one not indebted at 
“ the time, though he afterwards becomes indebted, 

“ if that voluntary conveyance was for a child, and 
“ no particular evidence or badge of fraud to deceive 
“ or defraud fubfequent creditors, that will be good ; 

“ but if any mark of fraud, collufion, or intent to. 

“ deceive fubfequent creditors appears, that will make 
<f it void ; otherwife not, but- it will Hand, though he 
afterwards becomes indebted. But I know no cafe 
** on the 13 Eliz. where a man, indebted at the time, 

“ makes a voluntary conveyance to a child without 
“ confideration, and dies indebted, but that it fhall 
“ be confidered as part of his eftate for benefit of his 
** creditors.** 


§ 33 - With 
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Conveyances § 33. With refpe£t to conveyances made for good 
Confifcration confiderations, that is, in favour of a wife, children, 
* nl 7 * or near relations, they are alfo within thefe ftatutes, 

and are confidered as fraudulent, againft creditors, 
and fubfequent purchafers : for, otherwife it would be 
in the power of any perfon to defraud his juft cre- 
ditors, by conveying his eftate to his children or other 
near relations. Befides, there is always a ftrong 
prefumption, that conveyances of this kind are at- 
tended with a fecret truft in favour of the grantors. 

Apharry v. § 34. A conveyance by a perfon, of lands, which 
C^Elif.350! defcended to him from his father, to the ufe of himfelf 
for life, remainder to his firfl fon in tail, &c. was 
deemed fraudulent as againft a bond creditor of the 
father ; the jury having found that the fon had notice 
of the debt, before he made the conveyance. 

§ 35 * Settlements on a wife or children, made after 
marriage, which are unfupported by any confedera- 
tion, or by any agreement made before marriage, are 
voluntary, and void under the flatutes; being only 
founded on the moral duty which every hufband is 
under of providing for his wife and children. 

Woodie’s § 36. Thus, where a perfon after marriage aflignad 

Cro? over a * ea ^ e y ears > as a jointure for his wife, and 

afterwards [fold it. The purchafer was allowed to 
avoid the aflignment as fraudulent. 


Goodright v* 
IViofcs, 

2 Blackft* 
Rep. 1019. 


S 37* 7 ojhua Reade being tenant for life, with re* 
mainder to his daughter Elizabeth in tail, they joined 

ia 
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Ill levying a fine to truftees, in truft for the father for 
life ; and, after his deceafe, for the maintenance of 
Elizabeth and her children, during the life of Eliza- 
beth } and, after the death of Elizabeth and her huf- 
band, to raife portions for the younger children, 
remainder to the right heirs of Elizabeth. 

Elizabeth , having furvived her hufband, made a 
leafe of the premifes for twenty-one years, at a rack 
rent. 

Upon an attempt to annul this leafe, by the heir of 
Elizabeth , it was determined ; that the fettlement was 
only a voluntary conveyance, within the ftatute ay 
Eliz. being founded only on a good, and not a valu- 
able confideration ; and therefore could not be fet up 
againft this leafe, 

§ 38. Richard Emery conveyed the premifes in Chapman v, 
queftion, without any confideration, to the ufe of Cowp^R, 
himfelf for life ; remainder to his wife for life ; re- 279 ‘ 
snainder to the iffue of R. Emery and his wife, in tail. 

Three years after, R, Emery and his wife mortgaged 
the premifes to one Staverton for fecuring 700 /. And 
it appeared that Staverton was told at the time, that 
the eftate was fettled on Emery's wife and children. 

The queftion was, whether the mortgagee could 
avoid this fettlement, as fraudulent, under the 
27 Eliz. It was contended* that the ftatute related 
only to pur chafers, and that a mortgagee was not a 
phrchafer j that no circumftance «f fraud appeared, 

as 
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as the fcttlement was three years prior to the mort- 
gage. 

Lord Mansfield faid, that a mortgagee was a pur- 
ify 11 ▼. chafer : and that, in this cafe, the fettlement was void 
T emplar, 

a Bro.R. 148. as to the mortgagee. 

§ 39. By the 5th fedion of the ftatute aj Eliz. it 
is enaded, that if any perfon fhall make any con- 
veyance, with a power of revocation, and afterwards 
Ihall convey or charge the fame lands for money, or 
other good confideration, without revoking the firft 
conveyance, then the faid firft conveyance fhall, as 
againft fuch fecond conveyance, or charge, be deemed 
void and of no effed. 


Conveyances 
with Power 
of Revoca- 
tion. 


Standen v. c 40. Where a man had conveyed lands to the ufe 

Bullock . . J 

3 Rep. 82 l. of himfelf for life, remainder to fgveral others of his 

blood, with a future power of revocation ; and, be- 
fore the power of revocation began, he, for a valuable 
confideration, bargained and fold the land to another 
1 Sid. 133. and his heirs : it was adjudged, that this bargain and 
fale was within the remedy of the ftatute ; as the 
intent of the ftatute was, that fuch voluntary con- 
veyance, which was originally fiibjed to a power of 
revocation, be it in prafenti or in futuro , fhould not 
ftand againft a purchafer, bond fide , for a valuable 
confideration. 


5 41. Where a power of revocation is inferted in 
a conveyance, which can only be exercifed with the 
corifent of perfons who are not under the controul of 

the 
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the fettlor ; fuch conveyance will not be confidered 
as within this aft. 

§ 42. Sir John Maynard and his wife, in confidera- 
tion of the marriage of their fon, and of 5000/. 
portion paid with his intended wife, covenanted with 
four perfons to levy a fine of lands, which were the 
eftate of Lady Maynard , to the ufe of Sir John for 
life ; remainder to the fon and his heirs, with a 
provifo that it fhould be lawful for Sir John or his 
wife to revoke the ufes, with the confent of four per- 
fons, who were parties to the covenant, or the 
furvivors or furvivor of them. After Sir John's death, 
his wife entered, and fold the eftate, without any con- 
fent, to a perfon who had notice of the former 
conveyance. 

It was refolved, that this conveyance was not 
fraudulent within the ftatute 27 Eliz. as it could not 
be made to deceive a purchafer, the power of revoca- 
tion not being exercifeable at the will and pleafure 
(fuch are the words of the aft) of the fettlor, but was 
reftrained by the neceflity of obtaining the confent of 
four perfons, entrufted for the fon*s wife : whereas, 
in the cafe ftated in 3 Rep.' 8 3 b. the confent feemed 
to be given by a perfon, at the devotion of the fettlor, 
and appointed by him. 

§ 43. In all modern fettlements, powers of revoca- 
tion, fale, and exchange, are referred to the truftees ; 
left, if referred to the fettlor, fuch fettlements fttould 
2 be 
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be deemed fraudulent againft purchafers, within this 
provifo in the aft:. 

$ 44. With refpe£fc to the perfons, who are deemed 
purchafers under the flatute 27 Eliz., it wsLS refolved 
in Twine*s cafe, that no purchafer fhould avoid a 
precedent conveyance made by fraud and covin, but 
he who was a purchafer for money, or other valuable 
confideration ; for, although in the preamble it is faid, 
dor money or other good confederations, and likewife 
in die body of the aft, yet thefe words are to be in- 
tended only of valuable confederation. And this 
appeared by the claufe refpefting powers of revocation: 
for there it is laid, for money or other good confedera- 
tion paid or given ; where the word paid is referred to 
money, and given to good confederation, which ex- 
cludes all confederations of nature or blood, or the- 
like } and were to be intended only of valuable con- 
federations, which might be given $ and therefore he 
only, who made a purchafe of land for a valuable 
coniideration, was a purchafer under this flatute. 

$ 45. In Twine ? s cafe, Anderfon faid, that a man, 
who was of fmall underflanding, and not able to 
govern the lands which defcended to him, and being 
given to riot and diforder, by mediation of his friends, 
openly conveyed his lands to them, on trull and con- 
fidence that he fhould take the profits for his main- 
tenance j and that he Ihould not have power to wade 
and confume the fame. And afterwards he, being 
feduced by deceitful and covinous perfons, for a fmall 

fum 
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(uni of money bargained and fold his lands, which 
were of great value. This bargain, although it was 
for money, was holden to be out of the ftatute ; 
which was made againft all fraud and deceit, and 
doth not help any purchafer who doth not come 
to the land for a good confideration, lawfully and 
without deceit. 

§ 46. Where a perfon made a leafe, without receiv- Upton r. 
ing any fine, or referving any rent, it was refolved, Cro.ElL.445: 
that the leffee was not a purchafer within the ftatute 
27 Eli*,, and therefore could not avoid a preceding 
conveyance. 

§ 47. It has been held, that marriage is a fufficient Douglas vP 
confideration to eftablifh a fecond conveyance ; and to )cha!*Ca. 97, 
render a prior one fraudulent and void, as againft 
foch fecond conveyance. But a conveyance to a 
man’s children, or to his wife after marriage, by way 
of jointure, will not enable them to avoid a preceding 
conveyance. 

§ 48. In the cafe of Upton v. Bajfett , Beaumont , Ante f. 46. 
Juft ice, faid, where one made a leafe for eighty years, 
without confideration, and afterwards conveyed the 
land to his wife for her jointure, after marriage : It 
was refolved, that this Iaft conveyance was voluntary, 
and without valuable confideration ; and that the wife 
could not avoid the former leafe, by averring that it 
was fraudulent. 


£ 49. A mort- 
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Chapman v. 
Emery, 
Goodright v. 
Inofes, ante. 


§ 49. A mortgagee is a purchafer within the ftatut* 
27 Eliz., as alfo a leffee at a rack rent ; and therefore 
may avoid a preceding conveyance, as fraudulent 
againft them. 


§ 50. Where the price is inadequate in a confider- 
able degree ; or, where an apparent inadequacy of 
price is coupled with other circumftances, indicating a 
fraudulent collufion between the purchafer and the 
vendor, to avoid a preceding conveyance, a purchafer 
under fuch circumftances will not be entitled to the 
protection of this ftatute. 

X> oe v> § 51. William Watfon, being feifed in fee of certain 

Cowp^R** copyholds, furrendered them in 1763, to the ufe of 

705. ” himfelf for life, remainder to his nephew Routledge in 

fee. Routledge married foon after; and, previoufly 
thereto, (hewed a copy of this furrender to his wife 
and her father. 


Ten years after the firft furrender, William Tfatfon 
furrendered the fame premifes to the ufe of Hugh 
Watfon , who was alfo his nephew, in fee : and by a 
deed of the fame date, executed by William Watfon , 
reciting, that Hugh Watfon , upon the propofal and at 
the requeft of William Watfon, had come to an agree- 
ment with William Watfon for the abfolute purchafe of 
the faid premifes, for the fum of 200 /. ; and reciting 
the faid furrender in purfuance thereof, William Wat- 
fon acknowledged the receit of the 200 /. from Hugh 
Watfon , in full for the purchafe of the premifes, and 
covenanted with Hugh Watfon , that he William Watfm 

was 
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was owner of the premifes, and had good right to 
furrender the fame to Hugh Wat/on and his heirs. 

■r 

The 200 /. was proved to have been paid at the 
execution of the deed, and Hugh Wat/on was admitted. 
It was alfo proved, that Hugh Watjon, before the fur- 
render to him, knew of the former furrender $ and 
that the premifes, at the time of the furrender to 
Hugh Wat/on , were worth from 1 800 /. to 2000 /. 

It was contended that the firfi furrender, being merely 
voluntary, was void under the ftatute 27 Eliz. c. 4. 
in refpeft to the fecond furrender ; which was made 
to a bond /de purchafer, and for a valuable con- 
fideration. 

Lord Mansfield obferved, that the ftatute does not 
fay, that a voluntary fettlement fhall be void, but that 
a fraudulent fettlement fhall be void. There is no 
part of the a£t of parliament, which affe&s voluntary 
fettlements eo nomine , unlefs they are fraudulent. To 
be fure, it is very difficult againft fair honeft creditors, 
to fupport a voluntary fettlement. His Lordfhip then 
cited the cafe of Newfiead v. Searles. 

On the other fide it was contended, that the firft 
furrender, though made in confideration of love and 
affection, only, was not fraudulent. 

Lord Mansfield : — One of the queftions in this cafe 
is, whether the fettlement of 1763 is, under all the 
drcumftances of this Cafe, covinous and fraudulent, 
within the true intent and meaning of the ftatute 

Vol. IV, Cc a 7 Eliz* 
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27 Eliz. Now, in that ftatute, there is not a word 
that impeaches voluntary fettleinents, but as fraudu- 
lent and co vinous. The title of the ftatute is againft 
covinous and fraudulent conveyances ; where nomi- 
nally one man paffes, and where nominally his eftate 
is conveyed to another; but where in fact it is agreed, 
that the grantor lhall keep it to his own ufe, and fa 
to anfwer the purpofes of fraud. The enacting part 
eonfiders it in the fame light, and makes an exprefs 
provifion againft fuch practices, as if they were cri- 
minal : for it fays (fed;. 3.) “ That all parties to fuch 
“ fraudulent grants, dfr. who {hall attempt to defend 

the fame, fhall forfeit one yearns value of the land 
“ fo purchafed ; and alfo, being lawfully convicted, 
** fhall fuffer fix months imprifonment.” 

But no perfon, making a voluntary fettlement, by 
way of provifion for his family, was ever confidered 
in that criminal light. Where a fraudulent ufe is 
made of a fettlement, that indeed may be carried 
back to the time when the fraud commenced. A 
cuflom has prevailed, and been leant to extremely, to 
conflrue voluntary fettlements fraudulent againft cre- 
ditors ; but, if the circumflances of the tranfa&ion 
fhew it was not fraudulent at the time, it is not within 
the meaning of the ftatute, though no money was 
paid ; for inflance, what is generally done in marriage 
fettlements ; if the father upon the marriage of his 
eldeft fon, in a fettlement upon him, limits remainders 
to half a dozen younger brothers,' after the confidera- 
tion of the marriage, thofe remainders are good 
within the meaning of the ftatute againft any claim of 
9 creditors; 
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Creditors * and the reafon is, becaufe it was a good 
fettlement at the time. 

With refpedt to the deed to Hugh Watfon , the 
queftion is, whether it be fuch a deed as is entitled 
to protedtion, and ought to fet the other afide. 
In order to do that, it Ihould be a bond fide tranf- 
adtion, and a fair purchafe in the underftanding 
of mankind ; or, for a good confideration, as a 
fettlement in confideration of marriage : and there 
•fuch a fettlement would fet afide and take place of a 
former fraudulent deed. It is not neceflary that it 
fhould be for money, but it muft be a fair bond fide 
tranfadtion : if it is colourable only, it cannot ftand. 
Now, what are the circumftanc.es of the fecond 
fettlement in the prefent cafe ? Manifeftly a mere con- 
trivance ! Hugh Watfon has notice of the former fettle- 
ment t William , the uncle, had changed his mind. 
What was to be done to fet the prior deed afide ? A 
new one was to be made under fuch circumftances, 
and for fuch a confideration as they thought would 
effedtuate the purpofe. They agree therefore^ that all 
affedtion was to be left out, no generofity to appear 
or be mentioned : but Hugh Watfon was at the requefi 
of William , to agree to give a* price which, it is to be 
fuppofed, fully fatisfied the feller. It is a fraud, and 
no purchafe at all. The confideration of 200 /. 
which is to fupport it as a deed for a valuable con- 
fideration, compared with the real value 2000/., 
lhews it to have been no purchafe at all, but a gift.— 
Judgment was given for Routledge. 

CC2 
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PrOvifo in 
Favour of 
Conveyancer 
made ttpon 
good Con- 
fide ration. 


§• 52. There is a provifo in the ftatute 13 Eli%. f. 6. 
that it fhall not extend to any eftate or interefl in lands 
made upon good confideration, and bond fide , to any 
perfon or perfons, or bodies politic, not having at the 
time of fuch conveyance any notice of fuch covin, 
fraud, or collulion. And in the ftatute 27 Eliz. f. 4., 
there is a provifo, that it fhall not be conftrued to im- 
peach any conveyance of lands, made upon good con- 
federation, and bond fide* 


Settlements 
ita Coofidera- 
tion of Mar- 
riage. 

Plowd, 38. 


§ 53. The confideration of an intended marriage 
has always been held to be a valuable one, and, con- 
fequently, fufficient witin this provifo, to render a eon* 
veyance valid againfl creditors and purchafers. 


Kirk v. § 54. A perfon having a reverfion in fee in a copy- 

Free. ’in Cha. hold eftate, furrendered it to his eldeft fon in tail, re- 

* 75 * mainder to his own right heirs, in order that his fon, 

coming in as a pur chafer, fhould pay a fmalier fine : 
afterwards the father, on a treaty of marriage between 
his fon and 2 ?., told 23 .’ s friends that this copyhold was 
io fettled ; and the marriage was had, and a portion 
©f 2000 /. was paid. Afterwards the father fettled the 
copyhold on a fecond -wife. Lord Chief Juftice Cow- 
per decreed, that the furrender to the fon was good ; 
for, though it was at firft voluntary, yet, upon the 
treaty of marriage, it was a principal inducement, and 
. therefore became valuable, and ought to be confidered 
as if it had been then furrendered to the fon. 

Griffin ▼. 

Stanhope, § 55. Though a fettlement be executed after mste- 

Cro. Ja. 454. . .r . . , . - r 

i Ah. £q. riage, yet, if it is made in confequence of an agree- 

3 54 - ment 
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ment mitered into before the marriage, or in confider- 
ation of an additional portion, it will be as good as if 
made before marriage. 

§ 56. The defendant’s father, fome time after mar- J^ n <js 
rkge, in confideration of an additional portion of 100 /. ForrcCL. 
paid by his wife’s mother, fettled an eftate of 10b/. 
per annum upon himfelf for life, remainder to his firft 
arid other fons, £s?c. .• and the mother of the defend- 
ant’s father, having an intereft in this eftate, joined 
with him in the conveyance. 

Thirteen years after, the father mortgaged this eftate 
to the plaintiff with the ufyal covenants, and died. 

The queflion was, whether the fettlement fhould be 
looked upon as voluntary, and fraudulent againft the 
mortgagee,. 

fjord Talbot . — The queftion is, whether this be a 
voluntary conveyance or not ? Here is a plain proof 
that 100/. was paid, the receipt being indorfed on the 
back of the deed ; and, in marriage fettlements, things 
are not to be confidered fo flri&ly, there being room 
for bounty, and every man ought to provide for his 
-wife and family : befides, in this cafe, that moved 
from the defendant’s father’s mother, and fhe may, in 
fome refpe&j be confidered as a purchafer of the li- 
mitations made to her grandchildren j fo that it would 
be very hard to call this a fraudulent fettlement, fince 
it is in confideration of a marriage had, and of an ad- 
ditional portion pf 100 /. paid by the wife’s relations, 
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'which cannot be called voluntary againft a mortgage 
made 13 years after. 

§ 57. Roger Williams made a fettlement in confi der- 
ation of a marriage already had, and a portion of 1000 /. 
paid to him by his wife’s brother, by which he limited 
his eftate to himfelf for life, remainder to his wife for 
a jointure, remainder to truftees for 99 years, remain- 
der to his firft and other fons in tail male. 

The hufband became a bankrupt, and the queftion. 
was, whether this fettlement was good againft his 
creditors. 

Lord Hardwicke faid, it was admitted, if a fettle- 
ment was made before marriage, though without a por- 
tion, it was good ; for marriage itfelf was a confider- 
ation. And it was equally good, if made after mar* 
riage ; provided it was upon payment of money as a 
portion, or a new additional fum of money, or even 
an agreement to pay money, if the money was after- 
wards paid purfuant to the agreement. This was al- 
lowed, both in law and equity, to be fufficient to make 
it a good and valuable fettlement. , 

His Lordfhip decreed it to be a good fettlement 
againft the creditors, except as to the hufband’s life 
eftate, and that the term of 99 years fhould attend the 
inheritance. 

§ 58. In a fubfequent cafe. Lord Hardwicke laid* 
* that a fettlement, though made after marriage, yet be- 
ing 
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ing in confideration of a portion, which (for any thing 
that appeared) was paid at the time, could not be im- 
peached by fubfequent creditors. 

§ 59. In another cafe, where a fettlement was made Ramfilen v 

- . ^ . # # Hyltoiu 

after marriage in confideration of a portion paid, and 2 Vef.304. 
of the covenants and agrrements after mentioned. Lord 
Hardwicke faid, — “ As to the firft obje&ion, this fet- 
“ tlement was made after marriage ; but there are 
te many fettlements and articles after marriage, which 
“ have been on good conlideration decreed to be per- 
tc formed in this court, and after a length of time. 

“ But it is farther faid to be voluntary : for, though 
“ it is rightly admitted that, if a portion is paid, it 
“ will make it equal t© a fettlement before marriage, 

“ yet it is faid this cannot be fo j but the words of the 
“ fettlement do not import that, on which this objec- 
“ tion is founded : for it is alfo in confideration of the 
“ covenants , grants , and agreements , after mentioned ; 

<s and, if they had agreed before marriage in that man- 
“ ner, that would have connefted the one with the 
“ other, and made a good confideration : fo that it 
“ appears a fettlement made for confideration agreed 
“ on between the parties at that time. 

u As to the next objection, it is not in every cafe, 

“ that, fuppofing the portion is not paid, the iffue of 
the marriage lhall not have the benefit of the ufes 
“ of the fettlement or articles, becaufe the iffue of the 
** marriage take from both parties ; and whether they 
“ perform the agreement among themfelves, may be 
immaterial to the iffue $ and feveral decrees have 

C c 4 “ paffed 
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“ paflfed on that foundation ; they being purchaferf 
“ under both, and, confequently, both are obliged to 
“ perform. But there is no occafion to enter into 
“ that, for I am fatisfied the portion was paid ; and I 
<c wonder they have made fo much proof of it at this 
“ diflance of time ; and then it appear? tq be for va- 
“ luable confederation,” 

j 

§ 60. Where a wife joins with her liufband in de r 
ftroying the fettlement made on her marriage, and a 
npw fettlement is made, fuch new fettlement will be 
good, though a better provifion is made for the wife 
and children, than yras contained in the original fet- 
tlement, 

Scott v. Bell, §61, Sir Bell , upon his marriage, fettled cer r 

2 Lev. 70. ta j n eftates on himfelf for life, remainder to his wife 
for her jointure, remainder to the firft and other fo ns 
of the marriage in tail, remainder to his own right 
heirs. Sir R. Bell having afterwards contracted debts, 
and there being no iflue of the marriage, his wife 
joined him in a fine of the fettled eftates ; and they 
were fold. Sir R. Bell covenanted to Hand feifed of 

1.4 

other eftates to the fame ufes as thofe contained in th$ 
fettlement. 

It was refolved by Lord Hale , and the other judges, 
that the fecond fettlement was good and valid againft 
fubfequent creditors ; for, the old fettlement being 
deftroyed, and the new one made the fame day, an 
agreement by the hufband to make the new fettlement, 
in confederation of the wife's having joined in the fine 

to 
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to deftroy the old fettlement, would be prefumed $ and 
this coniideration fhould extend to all the limitations in 
the new fettlement, although the eftates comprjfed in 
the new fettlement were nearly double the value of 
thofe contained in the old one. 

§ 62. It was determined, in the following modem 
cafe, that a fettlement made before marriage, in con- 
fideration of the marriage, and of a marriage portion, 
by a perfon who was indebted at the tiipe, was good 
againft creditors. 

§ 63. Lord Montfort , by fettlement before his mar- 
riage, in coniideration of fuch marriage, conveyed all 
his houfehold goods, together with his ^lds, to truf- 
tees in ftrift fettlement. It was proved that at the 
time of the fettlement, it was known that Lord Mont- 
fort was in debt ; but he thought the fortune of the 
lady he was to marry, which amounted to 10,000 /. 
was amply fufficient to pay all the debts he owed at 
that time, and had no idea of difappointing any credi- 
tor. Kennett , who was a judgment creditor of Lord 
Monfort at the time of his marriage, took thofe goods 
in execution ; and the truftees in the fettlement brought 
an adtion qf trover againft him for them. The caufe 
was tried j and a cafe was referred for the opinion of 
the Court of King’s Bench. 

Lord Mansfield . — “ The queftion, in this cafe, is, 
“ whether the plaintiffs, who are truftees under the 
“ marriage fettlement of Lord Montfort , by which the 
" houfehold goods in queftion are fettled as heir-looms, 
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M with the houfe, in ft rift fettlement, and fpecifically 
“ enumerated in a fchedule annexed to the fettlement, 
*' fo as to avoid any fraud by the addition or purchafe 
“ of new, are entitled to the pofTeflion of thefe goods 
“ againft the defendant Mr. Kennett, 

“ The defendant has taken the goods in execution, 
“ and it is not difputed that he is a fair creditor ; but 
“ the plaintiffs bring this action as truftees under the 
“ marriage fettlement. And the queftion is, whether 
“ they are, againft the defendant, entitled to the pof- 
“ feffion of thefe goods, for the purpofes of the trull. 

<c I have thought much of this cafe fince the trial, 
“ and, in e«ry light in which I have confidered it, 
«* I have not been able to raife a doubt. 

• 

M The principles and rules of the common law, as 
“ now univerfally known and underftood, are fo ftrong 
“ againft fraud in every fhape, that the common law 
“ would have attained every end propofed by the fta- 
<e tutes 13 Eliz. c. 5., and 27 Eliz. c. 4. The former 
“ of thefe ftatutes relates to creditors only ; the latter 
“ to purchafers. Thefe ftatutes cannot receive too 
“ liberal a conftrudtion, or be too much extended in 
“ fuppreffion of fraud. 

,c The ftatute 13 Eliz. c. 5., which relates to ere. 
“ ditors, direfts, “ that no aft whatfoever, done to 
“ defraud a creditor or creditors, fhall be of any effeft 
“ againft fuch creditor or creditors but, then, fuch 
“ a conftru&ion is not to be made in fupport of ere. 

“ ditors. 
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u ditors, as will make third perfons fufferers, There* 
fore the ftatute doth not militate again ft any tranf- 
“ action bond fide , and where there is no imagination 
of fraud ; and fo is the common law. But, if the 
“ tranfa&ion be not bond fide y the circumftance of its 
being done for a valuable consideration, will -not 
alone take it out of the ftatute. I have known fe- 
“ veral cafes, where perfons have given a fair and full 
** price for goods $ and, w hen the pofiefiion was 
“ actually changed, yet being done for the purpofe of 
“ defeating creditors, the tranfadtion has been held 
fraudulent, and, therefore, void. One cafe was, 
where there had been a decree in the Court of 
* £ Chancery, and a fequeftration : a perfon, with know- 
“ ledge of the decree, bought the hoirfe and goods 
<£ of the defendant, and gave a full price for them. 
“ The court faid, that the purchafe, being with a ma- 
‘ c nifeft view to defeat the creditor, was fraudulent ; 

and, therefore, notwithftanding a valuable confider- 
** ation, void. So, if a man knows of a judgment 
“ and execution, and, with a view to defeat it, pur- 
“ chafes the debtor’s goods, it is void j becaufe the 
“ purpofe is iniquitous : it is affiftin g one man to cheat 
another, which the law will never allow. There 
are many things which are considered as circum- 
ftances of fraud. The ftatute fays not a word about 
* c poffelfion : but the law fays, if, after a fale of goods, 
“ the vendor continue in pofiefiion, and appear as the 
* c vifible. owner, it is evidence of fraud, becaufe goods 
** pafs by delivery : but it is not fo in the cafe of a 
“ leafe, becaufe that does not pafs by delivery. 
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Infra f. 44 The ftatute 13 £liz. c. 4. does not go to volun* 

tary conveyances, merely as being voluntary, but 
*- 4 to fuch as are fraudulent. A fair voluntary con* 
ff veyance may be good againft creditors, notwith- 
“ Handing its being voluntary. The circumftance of 
“ a man’s being indebted, at the time of his making 
“ a voluntary conveyance, is an argument of fraud. 
“ The queftion, therefore, in every cafe is, whether 
44 the adt done is a bond fide tranfa&ion ; or, whether 
“ it is a trick and contrivance to defeat creditors. If 
44 there be a conveyance to a tru/bee for the benefit 
“ of the debtor, it is fraudulent : the queftion then 
“ is, whether this fettlement is of that fort ? It is a 
“ fettlement, which is very common in great families. 
*( In wills of great eftates, nothing is fp frequent as 
“ devifes of part of the perfonal eftate to go as heir- 
44 looms : for inftance, the devife of the Duke of 
44 Bridgewater' s library — the old Duke of Newca/lle* s 
44 plate. So, in marriage-fettlementg, it is very com- 
44 mon for libraries and plate to be thus fettled, and 
44 for chattels and leafes to go along with the land. 
44 If the hulband grows extravagant, there never was 
44 an idea that thefe could be afterwards overturned. 
44 If this court were to determine that they ft&uld, 
44 the parties would refort to Chancery. We come 
44 then to the circumftances of the prefent cafe, which 
44 are very ftrong. There is not a fuggeftion of any 
44 intention to defraud, or the moft diftant view of 
44 difappointing any creditor. The very objedt of the 
44 marriage-fettlement was, that the lady’s fortune 
44 might be applied to difcharge all Lord Montfort J % 

44 debts. The amount of this fortune was 10,000 1 . % 
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and was thought fully fufficfent fof that purptife. 
“ Betides, this is a fettlement approved by a Mailer 
** in Chancery molt clearly the Mafter in Chancery 
“ and the Great Seal could have no fraudulent view. 
* e But it appears further, that the reafon why the 
“ goods were inferted was, becaufe the fettlement* of 
<c the real eftate alone was deemed inadequate without 
“ them. Clearly, therefore, it was no contrivance to 
** defeat creditors, but meant as a provifion for the 
* lady, if fhe furvived, and heir-looms for the fon. 

“ An argument, however, is drawn from the pof- 
feffion as a ftrong circumflance of fraud ; but it 
“ does not hold in this cafe. It is a part of the trull, 
“ that the goods (hall continue in the houfe, and for 
#< a very obvious reafon j becaufe the furniture of one 
K houfe will not fuit another : and it was the buti* 
“ nefs of the truftees, to fee the goods were not re- 
“ moved. If Lord Montfort had let his houfe with 
M the furniture, or if the rent could be apportioned, 
<£ the creditors would be entitled to the rent, but they 
“ have no right to take the goods themfelves : the 
** poflelfion of them belongs to the truftees, and the 
44 abfolute property of them is now veiled in the 
4 ‘ eldeft fon. 

“ I expefled an authority ; but though fuch fettle- 
** ments are frequent, no cafe has been cited to fhew 
“ they are fraudulent. How common are fettlements 
M of chattels and money in the flocks ? Can there 
“ be a doubt but they are good ? Yet the creditors 
“ would be entitled to the dividends during the in- 
4 “ tereft 
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tereft of the debtor. Here there was clearly no 
“ intention to defraud, and there is a good confident 
“ tion. Therefore I am of opinion* it could not be 
“ left to the jury to find the fettlement fraudulent, 
“ merely becaufe there were creditors. The goods 
“ muft now be kept in the houfe for the benefit of 
‘ e the fon.** 

§ 64. In a modern cafe, it was held by Lord 
Kenyon , <when Mafter of the Rolls) that a fettlement 
after a marriage, in favour of a wife and children, by 
a perfon not indebted at the time, was good againft: 
fubfequent creditors, and not within the 13 Eliz. And 
in a fubfequent cafe it was determined by the Mafter 
of the Rolls, that to impeach a fettlement after mar- 
riage, under the ftatute 13 Eliz. the hufband muft be 
proved to have .been indebted at the time, and to the 
extent of infolvency. 

§ 65. Lord Kenyon , in the cafe of Stephens v. Olive , 
held, that, where a hufband after marriage conveyed 
an eftate to truftees, for the feparate ufe.of his wife, 
the covenants by the truftees to indemnify the hufband 
againft the debts, which the wife might contra&, after 
the feparation, was a valuable confideration j. and 
therefore that the fettlement, although made after the 
debt due to the plaintiff was contra&ed, was good 
againft him. 


S In the cafe of fettlements made befbre mar- 
riage, there has been a confiderable difference of 
opinion, refpe&ing the extent to which the confidera- 
tion 
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tion of marriage ought to be carried ; fome holding that 
it ought to extend not only to the eftates limited to 
the hufband and wife, and their iffue, but alfo to 
thofe limited to any other branch of the hufband’ s 
family. 

§67. Thus, where a perfon in confideration of the 
marriage of his fon, and of 2000 /. marriage portion, 
fettled the premifes to the ufe of himfelf for life, 
remainder to his fon and the heirs of his body by that 
marriage, remainder to the heirs of the body of his 
fon by any other wife. It was contended that this laft 
limitation, not being within the confideration of the 
marriage fettlement, was voluntary, and therefore 
void againft fubfequent purchafers. But Lord Hale 
faid, that “ the confideration of the marriage and 
“ marriage portion will run through all the eftates 
“ railed by the fettlement j though the marriage be 
“ not concerned in them, fo as to make them good 
“ againft purchafers, and to avoid a voluntary con- 
“ veyance.” 

§ 68. A perfon covenanted in confideration of the 
marriage of his eldeft fon, and a marriage portion, to 
fettle lands on him in tail,, remainder to his fecond 
fon. It was held, that the confideration extended to 
the remainder to the fecond fon, which therefore was 
not fraudulent againft creditors. And Lord Maccles- 
field has obferved, that the reafon of this doctrine 
was, becaufe it might be very well intended that the 
hufband or his parents would not have come into the 

fettlement. 
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fettlement, unlefs alt the parties thereto had agreed to 
the limitation to the brother. 

* 

§ 6 g. Oh the other hand there are feveral cafe*, 
where the confideration of marriage has only been 
allowed to extend to the immediate objects of the fet- 
flement, and not to any remote ones. Thus it is faid 
*0. Mod. 534. by Lord Macclesfield , that where there is a marriage 
portion and fettlement* that part of the fettlement 
only, which belongs to the wife, and children by that 
wife, caif be efteerned to be founded upon the con- 
iideration of that marriage: for it is abfurd to 
imagine, that the friends of the wife fhould be fup- 
pofed as at all concerned about the remote ufes of the 
fettlement, upon perfons, to whom they are entire 
.■Aate.f. 67. ftrangers. And, as for the cafe of Jenkins v. Keynis , 
it ought not to be underftood in fo abfurd a fenfe as 
that comes to ; the meaning of the cafe was no more 
than this, that a father, when he makes a marriage 
fettlement upon one fon, has fuch a fair and juftifiable 
opportunity offered him of providing for his other 
children, as that if he thinks fit to lay hold upon 
and embrace it, by inferting in the fettlement pro- 
vifions for them, fuch provifions fhall never be 
efteerned as fraudulent, and as fuch fet afide in favour 
of creditors. 

9 Mod. 13s- § 70. In another cafe his Lordfhip faid, that, where 

a fettlement is made by the father, or other lineal 
anceftor, in confideration of the marriage of his fon, 
in fuch cafe all the remainders, limited to hi* children 
and their pofterity, are within the confideration of the 

fettlement ; 
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iettlemeat ; but, when it is made by a brother, or 
other collateral anceftor, on his marriage, there, after 
the limitations tp his own iflue, all the remainders 
limited to his collateral kindred are voluntary, and not 
within the confiderations of the marriage fettlement. 

§ 71. Where any other confideration, b elides that 
of marriage, appears in a fettlement, the court will 
avail themfelves of it to fupport fuch fettlement. 

§ 72. John Hamerton being feifed in fee of an eftate, Roe v. 
and having a mother who had an annuity of fifty 
pounds per annum ifluing out of the whole, and alfo 35^ 
two brothers, Thomas and Vavafor ; and being about 
to be married ; his mother, previous to the marriage, 
confented to part with her fecurity upon the whole 
eftate for her annuity, and to take inftead thereof a 
fecurity for the fame upon part of the eftate : and, 
accordingly, fhe and John (the intended hufband) 
joined in a fine to deliver the whole eftate from the 
annuity, and in confideration of the marriage, and of 
a portion of 1300 /., and of the grant and releafe of 
the annuity, John conveys to truftees, that they fhould 
pay fifty pounds per annum to the mother, out pf part 
of the eftate for her life, then as to the whole, to the 
ufe of John for life j remainder to truftees to preferve 
contingent remainders ; remainder to the fir ft and 
every other, fon in tail male; remainder to Thomas 
Hamerton and Vavafor Hamerton feverally, one after 
the other in tail male, in ftrift fettlement ; remainder 
to the daughter, and daughters of John Hamerton , by 
his intended wife in tail ; remainder to John .Hamer- 
\ 0 h. IV. D d 
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ton in fee. There was no iffue of the marriage ; 
afterwards John Hamertoh mortgaged the eftate to 
Monckton, and acknowledged a fine to him fur 
concejfit, then Monckton purchafed of John Hamertoh 
in fee, for a valuable confideration, and took a fine 
from him fur conufance de droit come ceo , &c. : John 
Hamerton died without iffue ; but Thomas Hamerton left 
a foil, who brought an ejectment to recover theeftate. 

Lord Ch. Juft. Wilmot faid — The fingle queftion is, 
whether there is a good and valuable confideration to 
fupport the limitation in the fettlement to Thomas 
Hamerton , the late father of the leffor of the plaintiff; 
or, whether that limitation is merely voluntary under 
the ftatute of 37 Eliz. cap. 6. and bad againft a pur- 
chafer for a valuable confideration. 

0 

I am very clearly of opinion, that this fettlement is fair 
and honourable, and that there is a good and valuable 
confideration to fupport the limitation therein to 
Thomas Hamerton , the father of the leffor of the 
plaintiff; and that it is quite out of the ftatute 
27 Eliz. c. 6. which was only made againft covinons 
and fraudulent conveyances, and which makes the 
parties avowing fuch fraudulent conveyances criminal ; 
whether the purchafer for a valuable confideration had 
notice of this fettlement or not, is not material (I 
think) in this cafe ; but, if he had notice, I am 
clearly of opinion that the purchafe is fraudulent. 

The whole of this queftion turns upon the mother’s 
joining in the fettlement ; the friends and relations .of 
Mary Kelly (the intended wife of the marriage) rnuft 
8 be 
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be fuppofod^lo fay to the mother of ’John the intended 
hufband, :?•* Mary ihall- nqt marry, yqur fon, unlefs 
“ you will give up or take off your annuity from the 
“ whole of the lands, and let it be charged upon part 
“ thereof.*' The mother anfwers, tc If you want iny 
“ afliftance, you fhall pay for it ; that is to fay, you 
“ fhall limit the eftate to my younger fons, in pre- 
ct ference and priority to the daughters of the mar- 
“ riage, in failure of iffue male:** this is a good 
confideration to John the fon (and the quantum is nof 
at all material) ; he purchafes his wife by his mother’s 
concurrence. 

But it was objected, that John was feifed in fee, and 
could have made the fettlement without the mother ; 
and that in truth no real or good confideration moved 
from her at all, for that fhe ftill had her annuity 
charged upon part of the lands : in anfwer to this, 
the applying to the mother fhews, that John Hajnerton 
could not have made a fettlement agreeable to the 
lady’s friends, without the mother; and I am of 
opinion that any confideration, given by the mother, 
would have made her a purchafer for her younger 
fons ; by the limitation to the daughters of the mar- 
riage, after that to the two brothers of John llamerton y 
it is plain the mother intended her fons fhould be 
preferred to the daughters of the marriage : and this 
is as plain to me as if I had heard the mother fay, 
“ I will not part with my annuity fecured upon the 
“ whole lands, and take a fecurity for it upon part of 
“ the lands, unlefs you will prefer my fons to your 
“ daughters;** the fettlement can have no other 
meaning ; and any confideration moving from a parent 

D d 2 to 
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to a child is good* The whole court were of the 
fame opinion; and judgment was given for the 
plaintiff. 


Settlement by 
a Widow on 
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Whether 
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thefe Sta- 
tutes. 


§ 73. There have been fome cafes, in. which a 
conveyance, founded on a moral confideration only, 
has been held good againft a fubfequent purchafer* 

§ 74. A widow who had two children, by articles 
previous to her fecond marriage, with the confent of 
her intended hufband, fettled her eftate upon her two 
children. The hufband and wife afterwards mort- 
gaged the eftate to a perfon who had notice of the 
fettlement. Lord Hardwicke faid, the queftion was, 
whether the articles were for a valuable confideration 
and binding, or ought to be confideted as voluntary 
and fraudulent, with refpeft to fubfequent creditors or 
purchafers. And if he was to lay it down as a rule, 
that fuch articles were not binding, it would become 
impoflible for a widow on her fecond marriage, to 
make any certain provifion for the iffue of a former; 
and the fecond hufband might then contrive to defeat 
the provifion made for thofe children. His Lordfhip 
therefore decreed, that the articles ought not to be 
confidered as voluntary, for there were reciprocal 
confiderations both on the part of the hufband, and 
the wife, and the mortgagee had notice of the 
articles. 

§ 75. It appears to be Somewhat doubtful whether 
copyhold eftates are within thefe ftatutes. In a 
modem cafe it was contended, that copyholds not 

.being 
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being within the mifchief intended to be remedied by 
thefe ads, were not comprehended under the general 
words, lands, tenements, and hereditaments. Lord 
Mansfield obferved, there was great reafon to fay, that 
the ftatute 17 Eliz. does extend to copyhold eftates; 
but it was ftrange that fuch a point fhould be firft 
agitated at that time. He fhould rather think it had 
been taken for granted, that the ftatute does extend 
to copyhold eftates, becaufe in being fo conftrued, it 
can wcrk no prejudice to the lord : and the object of 
the ftatute was, to fupprefs fraud, but it was not ne- 
ceflary abfolutely to determine that queftion. 


Doe v. 
Routledge, 
Cowp. 705. 


§ 76. The ftatutes 13 and 27 Eliz. only avoid Voluntary ' 
voluntary conveyances, as againft creditors and fub- ^"binding** 
fequent purchafers ; and therefore the perfon making on tlic i>arl J r - 


a voluntary conveyance, and all thofe claiming under Treat, of Eq. 
him, are as much bound by it, as if it was made for a ?• !> c * +- 

*• 1 3 * 

valuable confideration. 


§ 77. A. made a voluntary conveyance to B ., and Rand v. 
afterwards made a mortgage of the fame lands. The Ndf'cha.'k. 
firft deed, on a trial at law, was found to be fraudulent. ,ox * 

B. exhibited his bill to redeem the mortgage. It was 
decreed, that though the deed to B. was fraudulent, 
becaufe quoad the mortgage money and pro tanto , it 
was voluntary, yet it was good as to the equity of 
redemption, and would pafs it ; for a voluntary deed 
is good againft the party who makes it, and his heirs, 
though not againft a mortgagee. 
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$ 78. Where there are two voluntary conveyances 
executed, the Court of Chancery will not relieve the 
latter againft the former; and in fuch a cafe, he who 
has the eftate by law fhall hold it. 

§ 79. All deeds made by perfons under durefs of 
iinprifonment, or durefs per minas t is void. Thus, if 
a perfon is put under any illegal reftraint or confine- 
ment, until he executes a deed, he may alledge this 
durefs, and thereby avoid the deed. But if a man be 
lawfully imprifoned, and either to procure his dis- 
charge, or on any other fair account, executes a deed, 
he will not be allowed to avoid it. 

. § 80. If a man, through a reafonable and well 
founded fear of death, or mayhem, or lofs of limb, 
is prevailed upon to execute a deed, he may after- 
wards avoid it. But Lord Coke fays, it is otherwife 
where a deed is executed for fear of battery, which 
may be very light, or burning his houfes, or taking 
away, or deftroying his goods, or the like, for there 
he may have fatisfa&ion by recovery of damages. 

§ 81. Although the courts of common law have a 
jurifdi&ion in all matters of fraud, and may fet afide 
deeds upon that ground ; yet the ufual practice has 
long been to feek redrefs in equity, againft deeds that 
have been fraudulently obtained, becaufe a court of 
equity will allow of a great number of averments, 
and will admit of feveral kinds of evidence, which 
are not permitted in courts of law. 


§ 82. The 
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82. The cafes which have been decided on this 
head are fo various, and each of them depends fo 
much on its own particular circumftances,; that it 
would beimpoffible to deduce many general principles 
from them. 


It may, however, be laid down, that ignorance and 
mifapprehenfion of the party, is a ground on which 
courts of equity have fometimes avoided a deed. But 
equity will not interpofe if the fa£t was from its na- 
ture doubtful, or equally unknown to both parties at 
the time of the agreement. 


Treat, of Eq. 
B. 1. c. z. f. 7. 


§ 83. It is not every furprife that will avoid a deed Idem f. 3 . 
duly made, nor is it fitting, for it would occafion great 
Uncertainty, and it would be impoffible to fix what 
was meant by furprife, for a man may be faid to be 
furprifed in every aftion which is not done with fo 
much difcretion as it ought to be : but the furprife 
here intended muft be accompanied with fraud and 
circumvention, and then it muft be proved; for 
fraud is a thing odious in law, and never to be pre- 
fumed. 


§ 84. Inadequacy of confideration is a gronnd upon jd cm f, 9 . & 
which equity has fometimes avoided a deed ; provided IO * 
it be fuch as to fhew that the perfon did not under- 
ftand the bargain he made, or was fo opprefied that 
he was glad to make it, knowing its inadequacy. For 
thefe circumftances will fliew a command over him, Gwycne v. 
which may amount to a fraud. But there is no cafe ^ a r t ° n ^ e x 
in which it has been held, that mere inadequacy of 
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price is a ground for a court ot equity to annul an 
agreement, though executory, if the fame appear to 
have been fairly entered into, and underftood by the 
parties, and capable of being fpecifically performed. 
Still lefs does it feem to have been conlidered as 1 " a 
ground for refcinding an agreement aftually exe- 
cuted. 

§ 85. Bonds or beneficial leafes, taken as rewards 
for procuring marriages, will be fet afide in equity ; 
becaufe fuch tranfactions tend to corrupt executors, 
truftees, guardians, and others connected with per- 
fons of fortune, to betray them into improper mar- 
riages. 

§ 86. Weaknefs of underftanding is alfo a ground 
upon which a court of equity will invalidate a deed j 
but Lord Thurlow has obferved that there is an in- 
finite, nay, almoft infurmountable difficulty in laying 
down abftraft propofitions upon a fubjeft which de- 
pends upon fuch a variety of circumftances, as the 
legal competency of the mind to the aft in which it is 
engaged, if its competency be impeached ,by pofitive 
evidence of an anterior derangement, or affefted by 
circumftances of bodily debility, fufficiently ftrong tq 
lead to a fufpicion of intelleftual incapacity. 

§ 87. If a woman, on the point of marriage, charges 
or conveys away her eftate to a ftranger, fuch charge 
or conveyance will be decreed to be void, being in 
fraud of the right which the hufband acquired to his 
fife’s property by the marriage, 


§88. Thus^ 
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5 88. Thus, a recognizance entered into by the wife 
the day before her marriage, was fet afide, and a per- 
petual injunftion granted, though one witnefs degofed 
the hufoand’s confent to the drawing it, but that wit- 
neftf had an affignment of it to himfelf. 

§ 89. So, where a widow made a conveyance of her 
former hufoand’s eftate, prior to her marriage, and 
without the privity of her fecond hufoand ; it was de- 
creed, that the fecond hufoand foould enjoy the eftate 
notwithftanding. 

§ 90. It has been determined on the fame principle, 
that a conveyance made by a woman before her mar- 
riage to truftees, for her feparate ufe, without the pri- 
vity of her intended hufoand, will be void, as agalnft 
the hufoand. 

§ 91. Lady Dayrell , before her marriage, conveyed 
away her eftate without the privity of her intended huf- 
band, to truftees for her feparate ufe. It was decreed, 
that the hufoand fhould have the poffeffion of the eftate. 

§ 92. Lord Hardivicke has faid, that if a woman 
about to marry, gives away a part of her property, 
or gives a fecurity or affignment, they are relievable 
againft. in Chancery. But where a debt is contracted 
for valuable conlideration, though concealed from the 
hufoand, it is no fraud on the marriage. 

§ 93. Where a widow affigned over the greater part 
pf property fo truftees, in tryft for herfelf during 

her 
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her widowhood, and, in the event of her marrying 
again, in trull for her fecond fon, but the conveyance 
was made publicly, and prior to the marriage treaty 
with her fecond hufband. On a bill filed by the fiuf- 
band to fet afide this conveyance, Lord King difaj$|ed 
it, faying, it was a very reafonable thing for a widow, 
while it was in her power, to make a provifion for her 
children by her former hufband ; and this being before 
her treaty of marriage with the plaintiff, it had been 
impoffible to have alked him to 'be a party thereto, he 
not being then thought of. 

§ 94. In a modern cafe, it appears to have been 
held, that a fettlement made by a woman while un- 
married, is not- in all cafes void againfl any hufband 
file may afterwards take : to avoid fuch a fettlement, 
the hufband mull fhew to the court that he has been 
deceived ; mere concealment alone is not enough. 
And if he demands to have the deed fet afide, without 
offering to make any provifion for the wife, this is a 
ground for refilling relief. That in all cafes, where a 
man comes into Chancery for his wife’s fortune, he 
mufl make a fettlement ; and a man who marries with- 
out a treaty, mull be content to take a wife as he finds 
her. 


Strathmore 
▼. Bowes, 
sBro.R.345. 
1Vef.Jun.22. 
6 Bro. Pari. 
Ca. 427. 


§ 95.The’Countefs of Stratbmore, awidow, having five 
children, and being tenant for life of a very confider- 
able real eflate, on the 10th of January 1777, executed 
indentures of leafe and releafe, dated the 9th and 10th 
of the fame month, whereby fhe conveyed to two 
truflees, all the ellates whereof fhe was feifed for her 

life. 
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life, upon truft for her foie apd feparate ufe, exclufive 
of any hufband Ihe fhould thereafter marry, with a 
power of revocation, 

'^feis fettlement was, in fadl, made in contemplation 
of Lady S.’s marriage with Mr. Grey , and was with his 
knowledge and confent ; but, on the 1 7th of the fame 
January , (he married Mr. Stoney> who afterwards took 
the name of Bowes. In the following month of May , 
Lady $., by the terror of perfonal violence, was com- 
pelled to fign a deed of revocation of the indentures of 
the 9th and 10th January. In the year 1785, Lady 
S. quitted her faid hufband, and ever after lived fepa- 
rate and apart from him, and exhibited her bill againft 
him, in order to have the indentures of the 9th and 
10th January eftablifhed, and to fet afide any deed of 
revocation fhe might have executed. An iflue was di- 
rected to try whether the deed of the ift May 1777 
was obtained by durefs, and the jury found that it 
was. The caufe came on before Mr. Juftice Butter ,’ 
fitting for the Chancellor, who decreed, that the deeds 
of the 9th and 10th January lhould be eftablifhed. 

Upon a rehearing before Lord Tburlow , this decree 
was affirmed. 

f 

Mr. Bowes appealed to the Houfe of Lords ; and it 
was contended on his part, ill, That the deeds of the 
9th and i oth of January 1777, were a fraud upon the 
contract of marriage between the appellant and the re- 
fpondent Lady Stratbmore 9 being made without the 

knowledge 
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knowledge of the appellant, and concealed from him 
at the time of inch marriage* 

2d, That, although fuch deeds were fuggefted to 
have been made in contemplation of a marriage intend- 
ed between the faid Countefs of Strathmore and an- 
other perfon, yet fuch marriage did not take effe£t ; 
and, although the difpolltion made by thofe deeds 
might not be fraudulent, as againft a perfon knowing 
of, and confenting to fuch difpolltion, yet, as it would 
be clearly fraudulent againlt creditors, or purchafers 
for a valuable conlideration, there was no found reafon 
why the fame Ihould not be deemed fraudulent as 
againft the appellant, who, by the marriage, gave to 
Lady Strathmore a legal title to dower in his own eftate, 
(worth, at that time, as he aflerted, about 1,000/. per 
annum), and became refponfible for all the obligations 
of a hufband, and particularly for debts, contra&ed or 
to be contra&ed by her. 

3d, That all the cafes which have been determined 
by courts of equity upon the fubjedfc, agree in regard- 
ing fuch a difpofition as fraudulent and void, efpecially, 
where made merely and only for the immediate and 
ieparate benefit of the perfon making it. 

4th, That, if the decrees complained of ihould be 
eftablilhed, a precedent would exift, deftru&ive of con- 
fidence in every matrimonial engagement, and leading 
to confequences fubverfive of ail the grounds on which 
the law of this country, with refpeft to the obligations 

on 
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on ku (bands, by force of the contract of marriage* is 
Founded. 

The refpondent fubmitted the following reafons for 
the affirmance of the decrees : 

id, That by the law of this country* a woman* 
while unmarried, may difpofe of and convey her pro* 
perty in any manner (he pleafes j and a hufband whom 
fhe afterwards marries, without any fettlement made 
by him, or any inquiry concerning her fortune, has 
no right to impeach any conveyance which fhe has 
made of her property, for her own feparate ufe. 

ad. That there is no inftance, in which conveyances, 
made by a woman of her property before marriage, 
have been deemed void, becaufe they have not been dif- 
clofed to the hufband, unlefs attended with fuch cir- 
cumftanccs as proved fuch conveyances to be fraudu- 
lent ; and that fuch conveyances are, in the cafe of a 
fecond marriage, where there are children by a former 
one, reafonable and laudable, and often favoured in a 
court of equity. 

3d, That it was impqffible to look at the circum- 
fiances of this cafe, without perceiving that fuch a con- 
veyance, as the appellant attempted to impeach, might 
be extremely reafonable. That, if it be poffible to 
conceive the hufband, of all others, who ought the 
lead to be permitted to queflion any fuch difpofitions 
made by a wife, the appellant was that hufband. That 
every ftep, by which he acquired his fuppofed marital 

rights. 
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rights, was grofsly fraudulent ; and, therefore, it would 
be an extraordinary adminiftration of equity, to give 
him the property of his wife, which the law has fecured 
to her, as the reward of his fraud. That his attempt 
to invalidate the deed in queftion, muft appear ftifl 
more extraordinary, it having been determined that he, 
by terrors of perfonal violence, had extorted from the 
refpondent another deed, for the purpofe of defeating 
this, which, by the appeal, he contended, was in itfelf 
void. 

> 


Vide Treat, 
of Eq. B. I* 
c. 2. f. 6. 

Martins v, 
Bennett, 
Bunb. 336. 


The decree was affirmed, with 1 50 /. cofts. 

§ 96. Where a father got his fon to execute a deed 
fecretly on the morning of his marriage, charging the 
eftate which was fettled, it was fet afide by the Court 
of Chancery, as being in fraud of the marriage agree- 
ment. 


Gilb. Cha. § 97* Lord Chief Baron Gilbert fays, if a hufband 
2<5? ' feifed in fee, fhould immediately before his marriage, 

veil the legal eftate in truftees, to difappoint his in- 
tended wife of her dower, fuch a conveyance would 
be reckoned fraudulent ; becaufe it was made with an 
ill confidence, in order to deprive his wife of the pro- 
vifion made for her by the common law. ' 
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Se&ion i. 

TN the conftru&ion of deeds, there are two forts of 
rules ; one general, and applicable to every kind 
of deed : the other particular, and applicable only to 
fome one kind of deed, or to fome particular part of a 
deed. 

s 2. With refped to the firft fort, it is a maxim of 
the higheft antiquity in the law, that all deeds fhould be 
conftrued favourably, and as near the apparent intention 
of the parties as polfible, confident with the rules of law. 
Benign# funt factend# interpretationes chartarum propter 
Jimplicitatem laicorum , ut res magis valeat quarn per eat. 

§ 3 • If, 


General 
Rules. 
Shep. Tou. 
2 53 * 


1 lnft. 3 6 a* 
Plowd. 154. 
160. 
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§ 3. If, however, the intention of the parties be 
contrary to the rules of law, it will then be otherwife j 
for it would be highly improper and inconvenient to 
permit private perfons to contradict the general rules 
of law. 

Thus, if a perfon conveys lands to another and his 
heirs for 21 years, the executor of the grantee, and 
not his heir, will be entitled to the land ; becaufe it 
is a rule of law, that a term for years is but a chattel. 

2Saond. 167. § 4 * Quotics in verbis nulla ejl ambiguitas, ibi nulla 

expofitio contra verba Jienda ejl. So that, where the 1 
intention is clear, too minute a ftrefs ought not to be 
laid on the ftridt and precife iignification of words ; 

1 loft. 381 1 . according to another antient maxim, qui baret in lit era, 
baret in cortice. 

§ 5. Mala grammatica non vitiat chartam ; fo that* 
neither bad Latin , nor bad Englijh , will make a deed 
void. 


§ 6. The conftrudlion ought to be made on the en- 
tire deed, and not merely upon any particular part of 
it. Ex antecedentibus et con/equentibus Jit optima inter - 
pretatio : and, therefore, every part of a deed ought, 
if poflible, to take effedt, and every word to operate. 

1 1 i»a. 183 a. § 7 . A deed is always conftrued moft ftrongly 
againft the grantor. Verba chartarum fortius accipiuntur 
contra proferentem ; et qalibet conceffto fortiffime contra 
donator em interpretanda ejl . For the principle of felf- 
3 interdft 
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iatereft will make men fufficiently careful not to preju- 
dice their own intereft, by ufing words of too exten- 
five a meaning; and all manner of deceit is hereby 
avoided in deeds j for men would always affe£fc ambi- 
guous expreflions, if they were afterwards at liberty to 
put their own conftru&ion oh them. 

§ 8. Where general words ftand alone in a releafe, 
unqualified by any recitals, they fhall be conftrued 
mod ftrongly againft the releafor j but where there is 
a particular recital in a deed, and thofe general words 
of releafe are inferted, the generality of the words fhall 
be qualified by the recital. 

§ 9. A releafe was executed in purfuance of an Henn v. 
award, in which a releafe of all demands was inferted. 

7 I old. 141. 

It was contended, that the words were fufficient to re- 
leafe a growing rent ; but it was determined, that they 
fhould not have fo extenfive' an effect, becaufe they 
were qualified by a particular recital. 

§ 10. A diftin&ion mud, however, be made, in cafes 
of this kind, between an indenture and a deed-poll. 

For the words of an indenture executed by both par- 
ties, are to be confidered as the words of both. But, 
in a deed-poll, they are the words of the grantor, and 
ihall be taken moil flrongly againft him. 

§ 11. If the words of a deed will bear two different 1 inft. 42 a. 
fenfes, the one conformable to law and juftice, and the 
other againft it, that fenfe fhall be preferred, which fs 
conformable to law and juftice : for it is alfo a maxim 
Von. IV. £ e of 
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1 Toll. 22 b. 
Fearne Coat. 
Rt-m. 66. 

Tit. M.cb.4- 
f. 26. 


Words fome- 
times rtjcdt- 

cd. 


Smith v. 
Parkhurft, 

3 Atk. 135. 
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off law, quod legis conjlruftio non facit injuriam . Thus* 
if a tenant in tail makes a leafe for life generally, it (hall 
be for the life of the tenant in tail ; for, otherwife, it> 
would operate as a wrong. 

§ 12. It is a rule of law, that no man (hall raife a 
fee-fimple to his own right heirs as purchafers. For, 
where an anceftor, by any fort of conveyance, ap- 
points that, at his death, his heirs (hall by gift from' 
him come to that very inheritance which the law of 
defcent cads upon them, it is conflrued as a vain and 
fruitlefs attempt to give that to the heirs, which the 
law itfelf vefts in them. Thus, Lord Coke fays, if a 
man make a gift in tail, or leafe for life, the remainder 
to his own right heirs, this remainder is void, and he 
hath the reverfion in him. 

§ 13. Where there are any words in a deed that 
appear to be evidently repugnant to the other parts of 
it, and to the general intention of the parties, they 
will be rejected as infenfible : for the words are not 
the principal things in a deed, but the intent and defiga 
of the parties. 

§ 14. Thus, where lands were limited to the ufe of' 
A. for 99 years, if he (hould fo long live, and from 
and after the death of A ., or other fooner determina- 
tion of the eftaie limited to him for 99 years, to the 
ufe of truftees and their heirs during the life of to 
preferve contingent remainders. It was determined by 
all the Judges of the Court of King's Bench, that the 
words, “ and from and after the death of A.” (hould 

' be 



Title XXXII. Deed, Ch. xxiii. § 14—16. 4,, 

be rejected as infenfible, and repugnant .to the fubfe- 
quent word;. And this dtermination was affirmed in 6 Bro. ParL 
the Houfe of Lords, by the advice of all the Judges. Ca ‘ 35 

§ 1 5. An evident omiffion or miftake will be fup- Omifllom 
plied in a deed : and, therefore, in a cafe, where the fu PP lied * 
name of the bargainor was omitted in the operative 
part of a bargain and fale, yet it was fupplied. 


§ 1 6 , Nathaniel Lord Say and Sele conveyed his Lloyd r. 
eftate to B : K . for the purpofe of making him a tenant Sclcf fsalk? 
to the pracipe, by a deed of bargain and fale, which 34 »» IoMod * 
was worded in the following manner Witneffeth, 

“ that, for and in con fi delation of 5 s. by the faid B. K. 
tfr tar the faid Lord S. and S. in hand paid, as alfo for 
“ the cutting off all intails, &c. and for fettling and 
« affuring the fame to the faid Lord and his heirs, 

“ doth bargain, fell, and confirm, unto the faid 
“ B. K” 


The Court of King’s Bench was of opinion, that 
this deed palled the freehold, becaufe fuch was the 
plain intention of it. 

Upon a writ of error in the Houfe of Lords, it was ^ Bro 
contended, that this bargain and fale could not convey Ca. 73. 
any eftate, becaufe it was not mentioned therein; that 
any perfoni did bargain and fell the lands in queftioii. 

There appgared, indeed, the words bargain and fell, 
but it was not faid who bargained and fold, and, con- 
fequently. Lord S . did not bargain andfell. .. On the 
other fide, it was argued, that it appeared prima facie 

E e 2 that 
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tl*t the confideration money was paid by B. K. to 
Lord S. 9 and that it was for barring all intails and re- 
mainders in the premifes, and alluring the fame to Lord 
S. and his heirs. That it appeared as well by this deed 
itfelf, as by the evidence on the trial, that the manors 
and lands therein mentioned, were the eltate of Lord 
S. 9 and that the intent of the deed was to make B. K. 
tenant to* the freehold, in order that a common reco- 
very might be fuffered. And, therefore, the Court of 
King’s Bench were unanimoufly of opinion, that the 
freehold was well conveyed, by the deed. The judg- 
ment was affirmed. 

§ 17. If a deed cannot operate in the manner in- 
tended by the parties, the judges will endeavour to 
conftrue it in fuch a way as that.it (hall operate in fome 
other manner, it being a maxim of law, quando quod 
ago non valet ut ago , valeat quantum valere potejl. In 
confequence of this principle, it has been determined, 
that a deed which was intended to operate as a leafe 
and releafe, or bargain and iale, but could not take 
effect in that manner, was held to be good as a cove- 
nant to (land feifed. 

$ 1 8. So, where a conveyance was void as a leafe 
and releafe, becaufe the relsafor had only a term for . 
years in the lands, it was refolvedj that it fhould ope-, 
rate as a grant and alignment. 

5 1 9. A perfon, pofTeffed of lands for a term of 
999 years, did, for a valuable confideration, by leafs 
and releafe, grant, bargain, fell, and demife them to. 

truftees 



Title XXXII. Deed. Cb. xxiii. § i 9 -* 2 1 . jMS 

truftees and their heirs, to the ufe of himfelf and his 
wife for their lives, remainder to the heirs of the wife j 
and covenanted that he was feifed in fee. 

The wife died without iiTue, having made a writing 
in the nature of a will, and thereby devifed the lands 
to 27. and his heirs. 

It was argued, that nothing paffed by this convey- 
ance : for, it being only a term in grofs, no ufe paffed 
to the truftees by the ftatute 27 Hen. 8., which only 
raifes a ufe out of a freehold ; that no ufe paffed by 
the leafe for a year or bargain and fale j and, there- 
fore, the releafe could not operate by way of enlarge- 
ment. But the Lord Chancellor was of opinion, that, 
although this conveyance was void as a leafe and re- 
leafe, yet the hufband being in poffeflion, and the word 
“ grant ” being inferred in the releafe, it fliould take 
effect as a grant or aflignment of his whole intereft at 
common law. 

§ 20. A releafe will be conftrued to operate as a 
grant of a reverfion, in order to effectuate the intention 
of the parties. 

§ 21. Robert Edwards , being feifed of a reverfion GoodtltTev. 
in fee expectant on an eftate for life, by deed of releafe Cowp! 597. 
did renounce, rdnrrife* releafe, and for ever quit claim 
all the faid premifes to A. t and the heirs male of his 

body, and all his right, title, and intereft therein. It 

, *■ * 

was contended, that nothing paffed by the releafe in 
this cafe, for want of proper operative words: there 

E e 3 were 
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were appropriated terms to every conveyance, and, 
whpre the word “ grant ■* is ufed, being genus genera r- 
liflimum , if the inftrument cannot take effeS according 
to its proper form, it fhall operate in fome other, if by 
law it can. But, here, the words are, <e renounce, 
“ releafe, and quit claim/’ which are the fpecial form 
of words adapted to a releafe only ; therefore, it can- 
not operate as a grant ; i Injl. 301. “ A releafe can- 

“ npt operate as a grant 5 becaufe it is a peculiar man- 
Ante Ch. 12. “ ner of conveyance, adapted to a fpecial end/* In 
** the cafe of Roe v. Franmer , the word f* grant *>* was 

ufed, and fo it was in the cafes there cited ; but, here, 
there was no fuch word, nor any thing equivalent to 
it j consequently, nothing paffed by the deed. 

Lord Mansfield. — ‘f The rules laid down in refpefh 
“ of the conftru&ion of deeds, are founded in law, 
“ reafon, and common fenfe : that they fhall operate 
“ according to the intention cf the parties, if by law 
“ they may ; and, if they cannot operate in one form, 
“ they fhall operate in that, which by law will effedtu- 
“ ate the intention. But an objection is made in this 
“ cafe, which, it is faid, takes it out of the general 
“ rule, and the dodfcrine of the authorities cited ; 
“ and that is, that in the releafe in queflion, the word 
“ grant is not made ufe of : but that the intention of 
“ the parties was, to pafs all the right and title of the 
“ plaintiff in thefe premifes, is manifeft beyond 51 
f c doubt.” 

Mr. Juft ice Afion obferved, that this was the coiq- 
pipp wording of a releafe, but thpugh ip the Jhape qf 

a re- 
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a releafe, if there were fufficjent words, it might ope- 
rate £S a grant. 

Judgment was given upon another point. 

§ 22. All modern deeds contain, in the granting 
part, a great number of the moil operative technical 
words. Thus, in a releafe, the words “ grant, bar- 
“ gain, fell, ajien, releafe, and confirm,” are con- 
ftantly ufed ; becaufe, if the conveyance ihould not 
happen to be good as a releafe, it may, notwithftand- 
ing, operate as a grant, a bargain and fal.e, or a con- 
firmation. 


§ 23. Where a deed may enure in different ways, Where th«j 

the perfon to whom it is made, fhall have his election 

which way to take it. As, if a deed of grant be made ,low to take. 

Shep. Tou. 

by the words “ dedi et concejfi '** this, in law, may 83. 
amount to a grant, feoffment, gift, leafe, releafe, con- 
firmation, or furrender : and it is in the choice of the 
grantee to plead or ufe it, the one way or the other. 


§ 24. Sir R. Heyward-, being feifed in fee of the Heyward's 
manor of D., &c, mid of divers lands and tenements, 2 
whereof part was in demefne, part in leafe for years 
with rents referved, and part in copyhold, by inden- 
ture, in confideration of a fum of money paid to him 
by R. W. and E. P., demifed, granted, bargained, and 
fold to the faid R. W., &c. the faid manors, lands, te- 
nements, and the reverfions and remainders of them, 
with all rents referved on any demife, to hold to them 
$gd their affigns prefently after the deceafe of the iaid 

E e 4 R. Hey* 
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fc.Heyward, for the term of 17 years j which inden* 
ture was acknowledged to be inrolled. And, after- 
wards, the faid Sir /?., by another indenture, cove- 
nanted with" T. F. and others, to ftand feifed of the 
premifes to the ufe of himfelf and the heirs of his body, 
and no attornment was made under the firft convey- 
ance. The qucftion was, whether the bargainees Ihould 
have election to take by the bargain and fale in toto , or 
by the demife in toto , notwithftanding their general 
entry ; or whether the intereft, which pafied as an inte- 
reft at common law, Ihould be preferred before the 
railing an ufe. It was refolved by Popbam and Andet- 
fcn> Chief Juftices, and the whole court of wards, that 
R. W. and E. f\, had election to take it, either by de- 
mife at the common law, or by bargain and fale : for, 
where a perfon, feifed in fee, for money, demifes, 
grants, bargains, and fells his land for years, he, who. 
is owner of the land, by his exprefs grant, gives elec- 
tion to the Ieffee to take it by the one way or the other, 
for he hath foie power to pafs it by demife or bargain ; 
and, therefore, the law will not make conftrudtion 
againft fuch exprefs grant, and, namely, in this cafe, 
where it would tend to the prejudice of the lefiees ~ 
for, if the law Ihould force them to take it by demife, 
then they would lofe the rents referved upon the leafes 
for years. 

It was alfo refolved, that this right of ele&ion con- 
tinued, notwithftanding the alteration of the eft ate by 
the fecond indenture, the death of the leflbr, and the 
1 Inft. 145 *. .queen's right to the wardlhip of the heir: and that, 
where an eftate paffes, and the donee or grantee has a 

right 
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right of ele&ion, fuch right dcfcends to hit heirs or 
executors* 

§ 25. Lord Hobart fays, if an a 6 t will work' two 
ways, the one by an intereft, the other by an authority 
hr power, and the ad be indifferent, the law will at- 
tribute it to the intereft, and not to the authority ; and 
fo it muft be taken, for Jidtio cedit veritati. But where 
intereft and authority meet, if the party declare clearly 
that the a d lhall take effect from his authority, or 
power, there i t lhall prevail againft his intereft, for 
modus- et convent to vincunt legem. 

§ 26. Since the ftatute of frauds, no averment can 
be made in contradiction to a written agreement : and, 
even in the cafe of an ambiguit as patens, that is, an am- 
biguity which appears upon the face of the inftrument, 
no averment is allowed. But, in' the cafe of an ambi- 
guit as latent , an averment fupported by parol evidence 
is admillible. Hence Lord Bacon's maxim, 23* Ambi- 
guitas verborum latent verijicatione fuppletur ; nam quod 
ex fadlo oritur ambiguum, verijicatione Jadli tollitur. 
Thus, if a feoffment be made of the manor of S . 9 and 
the feoffor has a manor called North S., and another 
called South S . 9 parol evidence will be admitted to 
Ihew, which manor was meant. 

§ 27. Where the words of a deed are fo uncertain, 
that the intention of the parties cannot be difcovered, 
the deed will have no effed. Thus, a gift to A. or 
B., or to one of the children of J. S., he having four, 
is void for the uncertainty* 


4 *S 


Hob. R. 159. 
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Ch, 16. f. 59, 
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101. 
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1 And* R. 
103, 


§ 28. Lands 
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Title XXXII. Deed. Ch. xxiii. § 28, 19. . 

$ 2:8- Lands were demifed to Thomas Hobart , ham 
bettdum to the faid Thomas and to three others perfon? 
fuceejjive. It was refolved, that no one could take 
immediately, but Thomas Hobart , becaufe he was the 
only party to the deed, and the reft were only named 
in the habendum ; and that the others could not take 
by way of joint remainder on account of the word 
fuccejfive , and that they could not take in fucceflion 
for the uncertainty who fhpuld take fifft, Mid who 
ftip.uld follow* 

,§ 29. It was formerly held, that conveyances tp 
ufes ftiould be conftrued like wills, that is, according 
to the intention of the parties, though not expreffed in 
the proper, legal, and technical words. In the cafe of 
Rigden v. Vallier , where the qneftion was, whether m 
a covenant to ftand feifed the words were to be con- 
ftrued ftriftly. Lord Hardtwicke faid — “ It is objefted 
“ that there is no warrant to conftrue a deed to ufes 
“ as to the limitations and words of it in a greater 
“ latitude than a conveyance at common law ; and if 
<c conftrued in a different manner would caufe great 
“ confufion, which I hold to be true in general, for 
“ the ftatute joining the eftat;e and the ufe together, 
“ it becomes one entire conveyance, by force of thp 
“ ftatute, and the words are to be conftrued the fame 
“ way ; but this is to be taken with fome reftri&ion. 
“ As to the words of limitation in a deed, they are, 
“ to be fure, to be conftrued in that manner, viz. iji 
“ the fame fenfe ; but where they are words of regu- 
“ lation ? or modification of the eftate, and not words 
“ of limitation, I think there is no harm in giving 

“ then* 
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Title XXXII. Deed. Ch. xxiii, § *9—3*, 

« r them greater latitude in deeds on the ftatute of ufes, 
“ which are tjrufts at common law, than in feoffments, 
which are drift conveyances at common l^w.” 

§ 30. If it fhould be edablifhed that conveyances to 
ufes, which are now become the common affurances 
of the realm, w u ere to be cQndrped jin the fame man<- 
ner a,s wills, even with refpeft only to the words of 
regulation, or modification of the edate, fuch a doc- 
trine would in fome degree tend to introduce all that 
latitude and uncertainty, which now prevail in the 
condru&ion of tedamentary (Jifpofitions. Of this 
opinion was the late Mr. Booth , the mod able con- 
veyancer of the lad century, who fays in one of his 
opinions : — “ If deeds of ufes mud be governed by 
“ the fame rules, as prevail with refpeft to wills, then 
“ a limitation to a man’s male defcendant, or male 
“ children, may create an edate tail ; and an abfolute 
“ inheritance may pafs by a limitation to the ufe of 
“ the grantee for ever ; which will produce infinite 
“ condition.” 

§ 31. Mr. Booth's opinion is fujly confirmed by the 
late Lord Chief Judice Willcs and his brethren, in the 
cafe of Tapner v. Marlott , where his Lordfhip fays ; — 
As to what was infided upon, that a conveyance to 
“ ufes is to be condrued as a will, and in a different 
“ manner from other conveyances, we are all clearly 
“ of a contrary opinion: for, fince the datute of 
“ pfes, an ufe is turned into a legal edate to all intents 
“ and purpofes. .It mud be conveyed exadly in the 
if ipme manner, and by the fame words $ and, if ip 

“ yerc 
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180. 



41 » 


t Bro. R.tt]. 

3 Term R. 
.7*5- 


Conftruftion 
of Declara- 
tions of Truft. 
Feme Cont. 
Rem. 2 1 8 . 


Idem. 


Conftro&ion 
of Articles. 


XXXII. Z)<ar^ Ch. xxm. §31—34. 

“ were otherwife, as mod conveyances are now made 
f t by way of ufe, endlefs confufion would enfue.** 
Lord Thurlow and Lord Kenyon have fully aflented to 
this doftrine. 

§ 32. Declarations of trufts are conllrued in the 
fame manner as other conveyances, where an eftate is 
finally limited by a deed, without any kind of re- 
ference to a further execution of the truft, by a con- 
veyance directed to be made : for, in fuch cafes, any 
occafional conveyance, that may at any time be 
required of the legal eftate from the truftees, may 
well be deemed a matter of form only ; and not 
otherwife requifite than for the mere purpofe of in- 
verting the fubfifting trufts, whatever they may be, 
with their commenfurate legal eftates. 

5 33. But a declaration of truft, whofe effect is 
referred to another conveyance, directed to be made 
for its eftablifhment, may reafonably be confidered as 
left to fome degree of modification, by that fupple- 
mental part of the deed, viz. the conveyance to which 
the completion of the trufts preferred : and fuch con- 
veyance may be directed to be made, fo as to effeftuate 
the intentions of the perfon creating the truft, with 
lefs regard to the ft rift rules of conftruftion, than in 
a cafe of a truft executed. 

§ 34. With refpeft: to the conftruftion of articles 
ojr agreements, it is different from that of regular 
conveyances : for articles are only confidered by 
courts of equity as preparing fomething to be aftcr- 
9 wards 



4*9 


Title XXXII. Deed. Gh. xxiii. § 34 — 37. 

wards completed. And it is the conilant rule to look 
upon them as merely the heads, of the points agreed Colleft. Jur. 
upon between the parties, and as minutes drawn- by a*Atk? 545. 
them to lay before counfel, in order to direct and 
guide them to carry the intent and fcheme, of the 
parties into execution : and, when application is made 
to the Court of Chancery for that purpofe, it will 
mould them in fuck manner as to comprehend what 
appears to be the manifeft intent and delign of the 
parties ; not paying a nice adherence to the legal fenfe 
or operation of the words, which may be made ufe 
of in framing the articles. 

5 35. Having premifed thefe general rules, we will Particular , 
proceed to the expoiition of the feveral parts of a deed Rules * 
in their order. 

§ 36. With refpe& to the parties, if feveral perfons Parties.' 
join in a deed, fome of whom are capable of convey- |^ e P* 1<>u * 
ing or taking, and others incapable; it ihall enure 
and be conftrued as the deed of thofe only, who are 
capable of conveying, and to thofe only who are 
capable of taking : and the incapacity of fome of the 
parties, will not render it invalid as to thofe who are 
enable. 

§ 37. Although a tenant for life can only grant his 
own life eilate ; yet, if he is joined in the conveyance 
i>y the remainder-man or reveriioner, they may grant 
the whole inheritance. Thus, if a tenant for ‘life* , j nft , 
and the perfon in remainder or reverfion, join in a* 4 5 «• 
feoffment in fee, it will be gQod: for each paffes his 6 Rep! 14^ 

own 
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own eftate, the tenant fof fife the freehold ift po£ 
feffion, add the reverfionei 1 his reverlion. 

Recital. $ 3S. With refpedl' to a recital, although’ it is nfdt a 

s*ciuJ*6a hiceflary flr effential part of a deed, yet it may be 
made ufe of to explain any doubt which may arife 
r'efpe&ing the intention of the parties ; but in itfelf it 
has no effect or operation, nor will it in general 1 
jfrnoimt to an eftoppel. 

$ 39. Ini a modern cafe it was 1 refolred, that a party 
executing a deed is eftopped by the recital of a parti- 
cular fed in that deed, to deny that fad. And there- 
fore, where it was recited in the condition of a bond, 
that the obligor had received divers fums of money for 
the obligee, which he had not brought to account, but 
acknowledged that a balance was due to the obligee : 
It was holden that the obligor was eftopped to fay that 
he had not received any money for the ufe of the 
Obligee. 

Grant. S 4°* -As to the granting part of a deed, the fol- 

lowing rules are to be obferved : 

Shep. Tou. i ft. When any thing is granted, all the means to 

* 9 * attain it, and all the fruits and effeds of it are granted 

alfo, and fhall pafs incluftve y together with the thing 
itfelf, without the words cc cum pertinentiis : '* for it is 
a maxim in law, cuicunque aliquid conceditur y etiam et 
id, fine quo res ipfa non ejje. potu[t. 

s 41* Thtif, 


Shelley v. 
Wrfght* 
Wfflcs R. 9f 



title XXXII. Deed. Cb. xxiii. § 41— 45 - 

$ 41. Thus, if a man grants a piece of ground in 
the middle of his eftate, he at the fame time impliedly 
grants a way to come at it : and the grantee may £rofs 
his land for that purpdfe, without being guilty of a 
trefpafs ; and, if the grantee is obftructed, he has a 
remedy by a&ion. 

$ 42. The incidents, which are neceflary and ap- 
pendant, will in molt cafes pafs by the grant of the 
principal, without the ufual word t( appurtenances,” 
but the converfe of this proportion will not hold : for 
the principal will not pafs by a grant of the incident, 
Accejforium non ducit , fed fequitur fuum principale . 

§ 43. As to the habendum , its office is only to limit 
the certainty of the eftate granted : and, therefore, it 
is a rule, that no perfon can take an immediate eftate 
by the habendum of a deed, when he is not named in 
the premifes j for it is in the premifes of a deed, that 
the thing is really granted. 

$ 44. Thus, if lands be given in the premifes of a 
deed to a hufband, habendum to him and his wife ; 
the wife will take nothing, becaufe ihe is not men- 
tioned in the premifes. 

§ 45* There are, however, fome exceptions to thb 
rule ift. If lands are given in frank marriage, the 
wife, who is the objett of the gift may take by the 
habendum , although fhe is not named in the premifes. 
id, A perfon, not named in the premifes, may take 
an eftate in remainder by. the habendum, 3d, If no 
4 
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Title XX XII. Deed. Ch. xxiii. $ 45-— 48. 

name whatever be mentioned in th‘e premifes, then a 
perfon named in the habendum may take. 

§ 46. There is a cafe in 21 & 22 Eliz. where the two 
Chief Juftices and the Chief Baron certified to die 
Chancellor, that a leafe was good, though the lefiee 
was named in the habendum only. 

§ 47. In conveyances to ufes, a perfon not named 
in the premifes might take by the habendum. As 
where Sir T. Beckenham , by indenture between him 
and John Sammes and George Sammes , bargained, fold, 
enfeoffed, &e. to John Sammes ; to hold to the faid 
John Sammes and George Sammes , their heirs and 
afiigns, to the ufe of them and their heirs for ever : It 
was refolved, that, as George was not named in the 
premifes, he could not take by the habendum ; but, 
although the feoffment was good only to John and his 
heirs, yet the ufe, limited to John and George and 
their heirs, was good, becaufe the feifm of John was 
fufficient to ferve the ufe declared to George . 

§ 48. Nothing can be limited in the habendum of a 
deed, which has not been given in the premifes ; be- 
caufe the premifes being the part of a deed in which 
the thing is granted, it follows that the habendum , 
which is only ufed for the purpofe of limiting the 
certainty and extent of the thing given, cannot in- 
creafe the gift : for then the grantee would, in &&, 
take a thing which was never given to him. 


S 49* 'Hius, 
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§ 49. Thus* if a man grants a manor to A. haben- 
dum. , together with the advowfon of the church of D.\ 
the advowfon, if in grofs, will not pafs, becaufe it 
was not given in the premifes. But, if it is an ad- 
vowfon appendant £0 the manor granted in the pre- 
^mifesy it will pafs : for in that cafe, it was included in 
the grant of the manor. 

§ 5®. Where the habendum is repugnant, and con- 
trary* to the premifes, it is void, and the grantee will 
take the eftate given in the jJremifes. This rule is a 
eonfequence of the maxim already ftated, that deeds 
Ihall be conftrued moft ftrongly' againft the grantor, 
and therefore that he fhall not be allowed to contra- 
dict or retraCl by any fubfequent part of the deed, 
the gift made in the premifes. 

S 51. Thus, if lands are given in the premifes of a 
deed, to A. and his heirs, habendum to A. for life, 
the habendum is void, becaufe it is utterly repugnant 
to, and irreconcileable with the premifes. 

§ 52. In the cafe of -things which derive their effect 
from the delivery of the deed, without other cere- 
mony, and which lie in grant, there the habendum , if 
repugnant to the premifes, is void. As, if a man 
grants rent or common out of his land, in the premifes 
of a deed, to one and his heirs, habendum to the 
grantee for -years or for life, the habendum is repug- 
nant and void : for a fee paffed in the premifes by the 
delivery of the deed. 

Vql. IV. Ff % 53. But 
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Title XXXII. Deed. Cb» xxni. § 53“ to "J5* 

§ 53. But when, to the eftate limited by the pre- 
mifes, a ceremony is requifite to the perfection of the 
eftate, and to the eftate limited in the habendum , 
nothing is required to the perfection and effence 
thereof, but only the delivery of the deed; there, 
although the habendum be of a leffer eftate than is 
mentioned in the premifes, it fhali Hand. 

§ 54. Thus, where a perfon by indenture, cove- 
nanted, granted, and demifed, and to farm let, lands, 
to Ann Baldwin and Anthony her fon, and to the heirs 
of the faid Anthony , habendum to than from the date 
of the fame indenture, until the end of ninety-nine 
years ; and fo on from ninety-nine to ninety-nine 
years, until three hundred years were expired : no 
livery of feifin was made according to the faid inden- 
ture. It was refolved, that, as livery was neceffary to 
perfect the eftate limited in fee, nothing would have 
palled but an eftate at will, if the deed had not gone 
farther ; but, as an eftate for years was limited in the 
habendum , it was good prefently by the delivery of 
the deed. And fo it appeared to have been the inten- 
tion of the parties, that the deed fhould take effect by 
the delivery. 

§ 55. There are, however, feveral cafes, where the 
habendum is allowed to enlarge, abridge, or explain 
the premifes ; for it is a rule of conftruCtion, that, where 
a deed fir ft fpeaks in general words, and afterwards 
defeends to fpecial words, if the fpecial words agree 
with the general words, the deed fhall be intended 
according to the fpecial words- 


§ 56. Thus, 
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title XXXII. Deed. Ch. xxiii. § 56—60. 

$ 56. Thus, where no eftate is limited in the pre- 
ttiifes, and an exprefs eftate for years is limited in the 
habendum , this will qualify the general intendment of 
the premifes, by which ari eftate for life would other- 
wife have pa fled. 

§ 57. The eftate, given in the premifes, may be en- 
larged by the habendum. Thus, where an eftate is 
given in the premifes to the grantee for life, habendum 
to him and his heirs, the grantee will take an eftate in 
fee ; for Lord Coke fays, the habendum may enlarge 
the eftate given in the premifes, but not abridge the 
fame. 

§ 58. Although the nature of the eftate, given in 
the premifes, cannot be entirely altered by the haben - 
dum y yet it may be qualified by it : for in that cafe 
there will be no abfolute repugnancy between the pre- 
mifes and the habendum. 

§ 59. Thus, if lands are given in the premifes, to 
A. and his heirs, habendum to him and the heirs of 
his body, he will only take an eftate tail ; becaufe the 
habendum qualifies and reftrains the general import 
of the word “ heirs,” to the lineal defendants of the 
grantee. 

§ Co. Lord Coke fays, if lands be given to B. and 
his heirs, if B. have heirs of his body, and if he die 
without heirs, that it fhall revert to the donor, this is 
an eftate tail, and it ftiall-revert to the donor. 

Ffa 
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Title XXXII. Deed. Ch. xxlii. § 6 i— 6 §. 

§ 61. If a perfon gives lands to A. and his heirs, 
habendum to him and the heirs of his body, remainder 
to a ftranger in fee ; this fhall qualify and reftrain the 
eftate given in the premifes, fo as to reduce it to an 
eftate tail : for, otherwife, the limitation of the re- 
mainder over would be void. 

§ 62. Where lands were granted to A. and his heirs, 
habendum to him and his heirs for three lives j the 
habendum was conftrued, fo as to abridge the eftate 
given in the premifes to an eftate for three lives. 

§ 63. If a leafe be made to two perfons, habendum 
the one moiety to the one, and the other moiety to 
the other ; the habendum makes them tenants in com- 
mon, whereas by the premifes, they were joint- 
tenants. 

§ 64. Where the premifes and the habendum of a 
deed are equally clear and explicit, the former will not 
be controlled by the latter, but both will be allowed 
to have an operation ; it being a rule of law, that 
a deed fhall be conftrued in fuch a manner, that 
each part of it may be effectual, if they can Hand 
together. 

§ 65. Thus, if lands are given in the premifes to a 
perfon and the heirs of his body, habendum to him 
and his hrfirs, he will take an eftate taH with a- fee 
fimple expectant thereon : for it is a maxim, that 
generalis claufula non porrigitur ad^ea, qua antea fpeci - 
aliter funt comprehenfa. And, therefore, when the 
4 de^d 
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Title XXX'II. Deed. CL xxiii. § 6 5—67. 

d«ed at firft contains fpecial words, and afterwards 
concludes in general words, both words, as well gene- 
ral as fpecial, fhall Hand. 


$ 66. In fome cafes, a gift to a perfon and his 
heirs, habendum to him and the heirs of his body, has 
been held to pafs an eftate tail, with a fee-fimple ex- 
pedant. As, where lands were given to hufband and 
wife and to their heirs, habendum to them and the 
heirs of their bodies ; it was held that the grantee 
took an eftate tail, with a fee fimple expedant : but 
Mr. Hargrave has obferved, that this cafe was attended 
with circumftances, particularly fhewing an intention 
to pafs both : for there was a refervation of tenure to 
the lord paramount, which could not be, if only ail 
eftate tail parted to the donee, and the reverfton had 
remained in the donor ; for then the tenure muft have 


Turnman v. 

Copper, 

Cro,jac.47& 


1 Infl. 21 
ft . 2 • 


been of the donor. 


§ 6 7. The words, inferted in the habendum , for the Words of 
purpofe of {hewing the quantity of eftate intended to ^^p^chafe, 
be given, are called words of limitation ; in contra- 
diftindion to the words in the premifes, by which the 
lands are given j and which are called words of 
purchafe. 

Thus Mr. Fearne fays, — “ In general, words of Cont. Rem; 
purchafe are thofe by which, taken abfolutely with- ^ 8 ’ 

Ci out reference to, or connedion with any other 
(t words, the eftate firft attaches, or is confidered as 
** commencing in the perfon deferibed by them ; 
f £ yhilft words of limitation operate by reference to, 

F f 3 QV 
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“ or connexion with other words, and extend or mo» 
“ dify the eftate given by thofe other words.” 

§ 68. Mr. Fearne had previoufly obferved, that, 
when the word heirs, £sV. operate only to expand an 
eftate in the anceftor, fo as to let the heirs defcribed 
into its extent, and entitle them to take derivatively 
through or from him, as the root of fucceflion, of 
perfon in whom the eftate is confidered as commenc- 
ing, they are properly words of limitation ; but when 
they operate only to give the eftate imported by them, 
to the heirs defcribed originally, and as the perfons in 
whom that eftate is confidered as commencing, and 
not derivatively from or through the anceftor, they 
are properly words of purchafe. 

§ 69. In fome cafes, the fame words operate as 
words of purchafe, and alfo as words of limitation. 
Thus, where lands are limited to A. for life, re- 
mainder to the right heirs, or heirs of the body of B 
thefe are words of purchafe, inafmuch as they defcribe 
the perfons who are to take the eftate in the firft in- 
ftance ; and are alfo words of limitation, for they give 
an inheritable quality to the eftate, and limit the courfe 
of defeent. 


TITLE 
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CHAP. XXIV. 

*The fame Subject continued . — By what Words different 
EJiates may be created . 


f I . IVhat Words create an EJlate 
in Fee . 

4 The Word Heirs mufl be itfed. 

8 . Exceptions* 

14. What Words create an EJlate 
Tail. 

25. Limitation to A. and his 
Heirs , Remainder over . 

29. Limitation to A . Z>/j' 

Wife, and the Heirs of the 
Body of A. or his Wife. 

36. Effect of a Limitation to the 
Heirs of the Body of A. 


■ 40. Ufual mode of limiting EJiates 
Tail. 

42. What Words create an EJlate 

for Life • 

43. What Words create a Joint- 

tenancy . 

46. What Words create a Tenancy 
in common. 

52. What Words create Croft 
Remainders. 

61. What Words create a Condi- 
tion. 


Se&ion 1. 

W^th refpeft to the words required by the law, 
to create an eftate in fee Ample, it is laid down 
by Littleton , § 1. and alfo by Lord Coke 9 that in all 
feoffments and grants, the word heirs is abfolutely 
neceffary for that purpofe and cannot be fupplied 
by any other word whatever. 

§ 2. Mr. Madox , in the differtation which he has 
prefixed to his Collection of Ancient Charters , contends, 
that this maxim is not fo old as is generally fuppofed, 
for that formerly there were feveral modes of expref- 

F f 4 fion 
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Title XXXII. Deed. Ch. xxiv. § 

lion by which an eflate in fee iimple anight have been 
created, without the word heirs .* fuch as to the feoffee 
et fuis , or, Juts poji ipfum, or habendum et jure heredi- 
tario perpetuo pojjidendum. So that it is probable, this 
maxim was not fully eflablifhed until the principles 
of the feudal law became generally adopted. 

$ 3. The form of a gift in fee-fimple, in Br aft on* a 
time, was, habendum tali et haredibus fuis de me et 
hare dibus meis , or, tali, et haredibus fuis , vel cui terram 
illam dare vel affignare voluerit , with a claufe of war- 
ranty. 


§ 4. It may, however, be now laid down as a gene- 
ral rule, that in all feoffments and grants to natural 
perfons, and alfo in all conveyances deriving their effe£l 
from the flatute of ufes, no other word but the word 
heirs, however flrong the intention may appear, will 
create an eflate in fee-fimple. And it is obfervable, 
that there is really no other word in the Englifh lan- 
guage expreffive of all the circumflances which confti- 
tute the idea of an heir. 

§ 5. A gift to a man, et haredibus , with livery of 
feifin, though the word fuis be omitted, will pafs an 
eflate in fee-fimple ; becaufe livery of feifin fhall be 
taken mofl flrongly againfl the perfon who makes it. 

§ 6. It is faid by Lord Coke, that if lands are given 
to a man and to his heir, in the fxngular number, he 
will not take an eflate in fee. But Mr. Hargrave ob- 
ferves, that, according to many authorities, heir may 

be 
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be nomen collefiiuum, and operate in the fame manner 
as heirs in the plural number. 

§ 7. It was determined ,in a modem cafe, that' the 
words, to the ufe of all and every the child or chil- 
dren, equally, fhare and ihare alike, if more than one 
as tenants in common, and not as joint-tenants, and if 
but one child, then to fuch only child, his or her heirs 
or aftigns for ever, fhtjuld be conftrued fo as to create 
an eftate in fee in all the children ; the words his or 
her heirs being allowed to operate as words of limita- 
tion on all the preceding words in the lenience. 

§ 8. The rule, that the word heirs is abfolutely ne- 
ceffary to create an eftate in fee-limple, admits of a 
few exceptions. Thus, if a father enfeoffs his fon, to 
hold to him and his heirs, and the fon re-enfeoffs the 
father as fully as the father enfeoffed him, an eftate in 
fee-fimple will pafs ; for, in this cafe, the mind is car- 
ried to the idea of an heir, as clearly as if the word 
heir had been inferted in the feoffment. 

§ 9. If one coparcener or joint-tenant releafes all his 
right to the other, it will pafs a fee, without the worji 
heirs, 

§ 10. So, if one coparcener grants a rent to the 
other, for owelty or equality of partition, an eftate in 
fee-fimple in tjie rent will pafs, without the word heirs ; 
for, as the rent comes in lieu of the inheritance, it has 
as ftrong a relation to the inheritance as if the word 
heirs had been mentioned. 

$ ««• to 
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5 1 1. In releafes that enure by way of nutter le droit ; 
we have feen, that the word heirs is not neceflary to 
create an eftate in fee-fimple. 

5 12. In conveyances to corporations, whether foie 
or aggregate, the word heirs is not neceflary to create 
an eftate in fee-fimple. But the law makes a* diftinc- 
tion between a coporation aggregate and a foie copora- 
tion, for a feoffment to a corporation aggregate will 
pafs a fee-fimple, without any words of limitation what- 
ever ; whereas, in a feoffment to a corporation foie, 
an eflate in fee will not pafs without the word fuc- 
ceffors. 

§ 13. In a grant to the king, an eftate in fee-fimple 
will pafs without either the word heirs or fucceffors ; 
partly, on account of his prerogative, and, partly, be- 
caufe, in judgment of law, the king never dies. 

§ 14. With refpeft to the words which are neceflary 
to create an eftate tail in a deed, it is faid by Lord 
Coke, that the word heirs is as neceflary to the creation 
of an eftate tail, as to that of an eftate in fee-fimple ; 
for, as every eftate tail was a fee-fimple at common 
law, and as no fee-fimple could be created without the 
word heirs, it follows, that an eftate tail could not be 
created without that word. 

§15. Lord Coke fays, if a perfon gives lands or 
tenements to a man et femini fuo , or exttibus vel pr oli- 
bus de corpore fuo , to a man and to his feed, or to the 
iffues or children of his body, he hath but an eftate for 

life* 
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life ; for, although the ftatute He Do nis provides, that 
the wiU of the donor ihall be pbferved, yet that will 
and intent muft agree with die rules of law. And 
Littleton , in his reading on this llatute, holds, that a 
gift to man et exitibus de corporefuo legitime procreatis , 
or femini fuo t only paffes an eftate for life. This doc- 
trine is (till held to be law, the word iiTue never having 
been allowed to operate in a deed as a word of limi- 
tation. . 


44 * 


Makepeace r, 
Fletcher, 
Conn. R. 457. 
4Vef. Jun. 
794 * 


§16. No technical words are, however, required, 
to reftrain the general import of the word heirs to the 
immediate defcendants of the body of the donee, and, 
therefore, any words that fliew the intention of the 
grant, will be fuflicient for that purpofe. 

§17. Lord Coke fays, if lands be given to Bs et t loft. 20 L 
haredibus quos idem B. de prima uxore fua legitime pro- 
crearet , this is a good eftate in fpecial tail, although 
he has no wife at the time, without the words de cor • 
pore. So it is, if lands be given to a man and to his 
heirs which he ihall beget of his wife ; or to a man et 
haredibus de came fua ; or to a man et haredibus de fe : 
in all thefe cafes, an eftate tail is created, though the 
words de corpore are omitted. 

§ 1 8. Lord Coke alfo fays, that the word engendres t idem ». 3. 
or begotten, may be omitted : and if the word b oprocre- 
andis , or quos procreaverit , the eftate tail is good : and, 
as procreatis Ihall extend to the iflfues begotten after- 
wards, fo, procreandis ihall extend to the iifues begot- 
ten before. Lord Hale has obferved on this pafiage, 
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that where the words were, in paflerum procreandh , 
fobs born before ffall be excluded, on account of the 
peculiar force of in pojlerum. 

Ch.23-f.59. § 19. It has been ftated, that where lands are given 

in the premifes of a deed to A. and his heirs, habendum 
to him and the heirs of his body, he will only take an 
eftate tail. 


pro. Ab. Tit. $ 2 °‘ Littleton fays, if lands are given to a man and 
Peyife f. his heirs males, or to a man and his heirs females, the 
donee will take an eftate in fee ; becaufe the gift does 
not fpecify from what body the heirs male or femal^ 
- fhall iffue. 


Abwham v. § 2i. A feoffment was made to the ufe of the feoffee 

and his heirs of his body, and, for default of fuch iffue, 
Eliz» * * 

478. to G. D. P and to his heirs males lawfully engendered, 

and, for default of fuch iffue, to the right heirs of the 
fgoffor. All the Judges were of opinion, that G. D. 
took an eftate in fee ; and that it could not be an eftate 
tail, becaufe there was not any body from whom his 
heir male fhould come. 


§ 22. But if there be any other words in a gift of 
this kind, from which an intention to reftrain the ge- 
nerality of the words heirs males to the body of the 
grantee can be inferred, fuch gift will be conftrued to 
pafs an eftate tail. 


Bere»fqnJ*» 
Cafe, 7 Rep. 


i 1 * 


§ 23. A feoffment was made to the ufe of the feoffor 
for life, remainder to the ufe of George Beresford, fon 

and 
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X 

and heir of the feoffor, and the heirs males ; of his 
body lawfully begotten ; and for default of fuch iffue, 
to the ufe of Aden Beresford, and the heirs males of 
the faid Aden Beresford lawfully begotten j and, 'for 
default of fuch iffue, to the ufe of Thomas Beres - 
ford , &c. 

The queftion was, what eftate Aden Beresford took ; 
and it was contended, upon the authority of Abraham 
v. Twigg, that he took an eftate in fee-fimple. But it 
was refolved by the court, that Aden took only an eftate 
tail, becaufe there were words equivalent to the words 
de corpore, 

§ 24. Lord Coke fays, if lands are given to A. et 
haredibus de corpore fuo, remainder to B. in forma pra« 
difta, this is a good eftate tail to B ., for that in forma 
preedida includes the other. If a man letteth lands to 
A. for life, remainder to B. in tail, remainder to C. 
in forma praditta , it is void for the uncertainty j but 
if it had been in eadem forma , this had been a good 
eftate tail ; for, idem femper proximo antecedents re - 
fertur. 

§ 25. It is laid down by Hales Juftice, arguendo , in 
4 Edw, 6., that if land is given to one and to his heirs, 
and if the donee die without heir of his body, that it 
ihall remain to another, this {hall be a good tail by the 
equity of the ftatute, although it be out of the words : 
and this dodtrine has been confirmed by feveral cafes. 

§ 26. A feoffment was made to the firft fon who 
ihould have iffue, and to his heirs, and, for default of 

fuch 
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fuch iflue, remainder over. This vras held to be at) 
eftate tail. 

§ 27. A feofFment was made to the ufe of the feoffor 
for life, remainder to the ufe of his fon Thomas , and 
his heirs for ever ; and, for default of iflue of the 
body of the faid Thomas , to the ufe and behoof of the 
right heirs of the feoffor. The court faid, that the 
intention of the feoffor was plain, that an eftate in fee 
fhould not pafs to his fon. It was no more than if a 
gift had been made to a man and his heirs, viz. to the 
heirs of his body. And judgment was given, that it 
was only an eftate tail. 

§ 28. In a fubfequent cafe, where lands were limited 
to the ufe of Valentine and Alice his wife, pro et durante 
termino vitarum fuarum , et haredum et ajjignatorum pra - 
diftorum Valentini et Alicia , et pro defedu tails exitus , 
to the ufe of the right heirs of the grantor for ever. 
It was held by Lord Chief Juftice Holt , Powis, and 
Powell , that this was an eftate in fee ; contrary to the 
opinion of Gould , who thought it fhould be conftrued 
an eftate tail, that being the intent of the grantor. 

§ 29. Littleton fays, if tenements be given to a man- 
and his wife, and to the heirs of the body of the man, 
in this cafe, the hufband hath an eftate in general' tail, 
and the wife an eftate for term of life. Alfo, if lands 
be given to the hufband and wife, and to the heirs of 
the hufband which he fhall beget on the body of his 
wife, in this cafe, the hufband hath an eftate in fpecial 
tail, and the wife but an eftate for life. And if the gift 

be 
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be made to the huiband and to his wife, and to the heirs 
of the body of the wife by the huiband begotten, there 
the wife hath an eftate in fpecial tail, and the huiband 
but for term of life. But if lands be given ter the 
huiband and the wife, and to the heirs which the huf- 
band lhall beget on the body of the wife, in this cafe, 
both of them have an ellate tail j becaufe this word, 
heirs, is not limited to the one more than to the 
other. 

§ 30. Lord Coke has obferved on this paflage, that 
the word heirs is nomen operativum , to which of the 
donees it is limited, it createth the ellate tail : but if it 
incline no more to the one than to the other, then both 
do take ; and therewith accords the cafe 3 Edw. 3., 
where it appeared, quod Rcbertus De S . dedit Jobanni 
De Ripariis et Matilda uxori ejus , et hare dibus quos 
idem Johannes de corpore ipjius Matilda procrearet, &c ; 
and this was adjudged to be an ellate in fpecial tail in 
them both, becaufe the ellate was equally tailed to the 
heirs of the baron, as to the heirs of the wife. 

§ 31. In conformity to the above paflages, it has 
been long eftablilhed, that where a limitation is made 
to the heirs of the body of the wife by the huiband to be 
begotten, the wife will take' an ellate tail. But if the 
words are to the heirs upon or on the body of the wife, 
by the huiband to be begotten, both huiband and wife 
take an ellate tail. 

§ 32. Thus, where the limitation was to the huf- 
band and wife for their lives, remainder to the firll and 
* other 
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other fons of the body of the wife; remainder' to the 
heirs of die body of the wife by the hufband to be 
begotten, it was held an eflate tail m the hufband. 
But the court faid, if it had been to the heirs which 
the hufband fhall beget on the body of the wife, it 
would have created an eflate tail in both ; for which, 
was cited 19 Hen. 6. 75 a. giving the fame reafam as 
Littleton does, becaufe the word heirs is indifferently 
limited to both. 

OofTagc v. S 33' A. levied a fine to the ufe of himfelf for life, 
1 aylor. Sty. t h en to j^jg f on f or ijf e then to the ufe of the intended 
wife for life, remainder to the ufe of the heirs to be 
begotten upon the body of the wife by the fon. It 
was adjudged, that the word heirs fhould be applied to 
the heirs of both parties, and, therefore, they both 
took eflates tail* 

§ 34. By a marriage fettlement and fine levied to the 
ufe of hufband and wife for their joint lives, remainder 
to the heirs of the body of the wife by the hufband 
begotten, remainder (the wife furviving the hufband) 
to her for life, remainder to the right heirs of the huf- 
band. Per curiam , this is an eflate tail executed in 
the wife. 

$ 35. A perfon, in confideration of marriage, cove- 
nanted to Hand feifed to the ufe of himfelf and Mary 
his intended wife for their natural lives, and the life of 
the longer liver of them, remainder to the ufe of the 
heirs on the body of the faid Mary by the laid hufband 
lawfully to be begotten. Mr. Juflice AJhurJi faid, the 

queftioa 


Denn ▼, 
Gitlot, 
s Term R. 

***• 


Merrel v. 
Rum fey, 

3 Salk. 338. 



TrTfc XXXII. Deed, Ch. fcxiv. § 35 — 37. 

queftion depended on poiitive determinations, rather 
than on reafoning: if, the words of the limitation 
had been, “ the heirs of the body of the wife by 
« the hufband to be begotten,’ * the cafes would be in 
favour of the plaintiff : but, as the word is on, and not 
of, all the determinations are the other way $ particu- 
larly thofe in 3 Edw. 3., and in Styles. If we are at 
liberty to go into the intention of the parties* I fhould 
have been inclined to have read the word of inflead of 
on, becaufe the wife ought to be confidered as a pur- 
chafer ; but we are tied down by exprefs authorities. 

It was unanimoufly refolved, that this was a joint 
eftate tail in the hufband and wife. 

§ 36. An eftate tail may be created by a limitation 
to the heirs of the body of A., provided A. be dead 
when the limitation takes effect, and will vefl in the 
perfon anfwering the defeription of fuch fpecial heir ; 
and, in cafe of his death without iffue, will go to the 
perfon who would be entitled to fuch eftate, if it had 
originally vefted in the anceftor of the firft taker. 

S 37* John De Mandevill, by his wife Roberge , had 
iffue Robert and Mawde. Michael De Merwell gave 
certain lands to Roberge, and to the heirs of John 
Mandevill her late hufband, on her body begotten ; 
and it was adjudged, that Roberge had an eftate but for 
life, and the fee-tail vefted in Robert, (heirs of the 
body of his father being a good name of purchafe) $ 
and that, when he died without iffue, Mawde the 

Vo l. IV. G g daughter 
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daughter was tenant in tail, as heir of the bod/ of her 
hither, per formam deni. 

$ 38. Mr. Feame obferves, that this devolution, 
alter the deceafe and failure of iffue male of the firft 
fpecial heir of B., to other heirs equally falling within 
the fame defcription, has been {tiled a defcent per for- 
mam dom l But this fort of acquiiition of, or fiiccef- 
lion to, an eftate tail, by the heirs male of the body of 
A, in a collateral line between themfelves, is not ftri&Iy 
a defcent ; nor does it operate as a purchafe. It is not 
ftri&ly or completely a defcent, becaufe the eftate never 
attached, or by poffibility could attach in the anceftor, 
or be derived from or through him. It has not the 
effed of a purchafe, becaufe the eftate goes in the fame 
courfeof fucceffion as it would have done under a 
defcent, exclufive of perfons to whom it would have 
gone, if the heirs male had taken abfolutely by 
purchafe. 

§ 39. In a fubfequent paragraph, Mr. Feame lays, 
*• It leems, in truth, of a compound or Intermediate 
“ defcription betwixt a defcent and a purchafe. In 
4t point of acquiiition, it has the quality of the latter, 
as not bring derived from or through the anceftor. 
u But, in regard to its courfe of devolution, it is re- 
“ ferrable to the former, as purfuing the very lame 

* channel of tranfinifinre fucceffion. It is a fort of 
" intail, which, though it firft attaches in the fpecial 
« heir, according to the nature of the defcription, yet 

* terminates not in hiss and his reprefentadves, of 

“ the 
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« the fpedes denoted, but continues its progrefa 
^through the whole race of heirs defcribed, in the 
“ fame courfe as if it had been an eftate veiled in' the, 

** anceflor, deicendible from him to his heirs, of that 
•* defcription.’* 

§ 40. The ufual mode of limiting eilates tail in Ufuai Mode 
modern conveyances , is, to the ufe of the firft fon of . EftatcsTaiL 
the body of the faid A. B. on the body of the faid 
C. D. lawfully begotten, and the heirs male of the 
body of fuch firft fon lawfully iffuing $ and, for de- 
fault of fuch ifTue, to the fecond, third, and all and 
every other the fon and Tons of the' body of the faid 
A. B\ on the body, lawfully to be begotten, fe- 
Verally, and of the feveral and refpe&ive heirs 
male of the body and bodies of all and every fuch fon 
and fons iffuing j and, for default of fuch iffue, 

$ 41. In a modern dale, there was a limitation in Owen v. 
a feoffment to the ufe of Nicholas Smyth for life, re- f Ti^B’ack. 
mainder to the ufe of the firft fon of the body of Ke P- 5 ^ 4 * 
Nicholas Smyth lawfully iffuing j and, for default of 
fuch iffue, to the ufe and behoof of the feCond, third, - 
fourth, and of all and every other fon and fons of 
Nicholas Smyth lawfully iffuingj feverally and fuCcefiively 
In remainder, SsV. and of the feveral heirs male of the 
body and bodies of all and every fuch fon and fons re- 
fpe&ivety iffuing, &c. Upon a cafe fent from the 
Court of Chancery to the Common Pleas, refpefting 
die eftate which the eldeft fon of Nicholas Smyth tool? 
tinder this limitation, Lord Chief Juftice Eyre faid . 

4 ‘ I think this is one of 'the cleareft cafes I ever faw: 

G g a “ there 
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“ there is demonftration plain on the face of the feoff- 
u ment, that it was the intent of the parties that an 
“ eftate tail Ihould be limited to the eldeft fon of Ni- 
“ chclas Smyth : the argument, on the part, of the de- 
“ fendant, has occafionally fhifted j fometimes admit- 
“ ting the intent, but contending, that the words ufed 
“ were not fuffident to effe&uate that intent, which I 
“ thought was the true way of confidering the quef- 
<c tion, and fometimes denying the intent itfelf. But 
“ no man can read this deed without fedng the intent 
“ I have mentioned j though, by fome ftrange blun- 
“ der, the ufual words are omitted. If, indeed, it had 
“ flopped at the limitation to the firft fon of Nicholas , 

I ihould have agreed with the counfel for the de- 
** fendant : for it certainly does not follow, that, be- 
“ caufe we can fee an intent on the face of a deed, 

“ therefore that the words ufed are fuffident to effec- 
** tuate that intent. But the intent here, does not 
“ reft on the firft expreffions ; but the other parts of 
“ the deed, refpe&ing the trufts and other limitations, 
“ refer to an eftate tail in the firft fon of Nicholas 
“ Smyth. The intent, then, being plain, the queftion 
“ is, whether we can find fufficient words? I, for 
“ one, adhere to the rule, which forbids the railing 
** eftates by implication in deeds ; and think that we 
“ ought not to grant the fame indulgence to inaccuracy 
“ in the conftru&ion of deeds, as we do in wills. 
“ But, here, it is not neceflary to refort to implica- 
“ tion, or to enquire whether the fame latitude is tea 
“ be allowed to conveyances to ufes, as to wills : for, 
“ here, there are ftrid technical words, capable of 
“ being applied to the limitation of the firft fon of the , 

body 
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“ body of Nicholas Smyth , fo as to give him an eftate 
“ tail. The limitation is to the firft fon j and, for de- 
“ fault of fuch iffue, the Whole line of fons is taken 
« in, without any particular limitation to them 'and 
« the heirs of their bodies nominatim ; but it is “ to 
“ the feveral heirs male of the body and bodies of all 
“ and every fuch fon and fons refpe&ively iffuing.’* 

“ Fortvmately it is not faid, “ to the heirs male of the 
“ body and bodies of fuch fecond , third , and other 
“ fons, &c.” If it had been fo, it could not, per- 
“ haps, have been got over. But the limitation is to 
“ the heirs male of the body and bodies of “ every 
“ fuch fan'* Now, the cafe of Doe v. Martin , is an Ante f. 

“ authority to warrant the application of thofe words 
“ to the limitation of the firft fon of Nicholas Smyth 9 
“ as well as to the others. But this cafe is ftronger 
“ than Doe v. Martin : for it does not even require 
“ the afliftance of , punctuation. Upon the whole, 

“ therefore, it is clear, that the plaintiff took an 
“ eftate tail under the limitation in the deed to the 
w firft fon of the body of Nicholas Smyth.” 

The certificate accordingly ftated, that the plaintiff 
took an eftate in tail male, in the lands in queftion, 

S 42. With refpeCt to the words which are necef- What Word* 
fary to create an eftate for life, thofe ufually inferted Eiute^or 
for that purpofe, are — to hold to the laid A- B. and ■ L ' le * 
his alfigns, for and during the term of his natural 
life. But it has been already obferved, that if a feoff- Ante ch. *3. 
iqent be made to a natural perfon, without any words f * 
of limitation whatever, the feoffee will take an eftate Tit. 3. f. 5. 

O g 3 for 
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f 

for his own lie, unjef$ the feoffor be only tenant in. 
tail, or tenant for his own life, in which cafes the , 
feoffee will take an eftate for the life of the grantor 
only, 


What Word# § 43. With refpe£l to the words which are need* 
tenancy^ 011 * 1 " & r y to create a joint-tenancy, it has been already 
Tit. 18. ch, 1. ftated, that where lands are granted to two or more 
Sammtj’ perfons, to hold to them and their heirs, or for term 
-xj^Rcp 55. ^ le * r l‘ VcS » or f° r term °f another's life, without 
any reft rich ve, exclufive, or explanatory words, all 
the perfons named in fuch inftrument, to whom the 
lands are fo given, take fin eftate in joint-tenancy. 


Ward v. 
Everrtt, 
i Ld. (lay. 
42a. 


§ 44. Sir Robert Car granted an annuity or annual 
rent of ico/. to five perfons for their lives, and the 
life of the furvivor, to be equally divided among 
them, viz. 20/. t,r each of them during their lives, 
and after that the firft of them fhould die, that h^r 
part fhould be divided equally among the furvivors. 
It was refolved ttyat this was a jomt.tenancy, 


Staple* v, 
Maurice, 

i Bto. Par# 
a. j»o. 


§ 45. Sir Robert Staples covenanted in confederation 
of marriage, to lay out 2000 /. in the purchafe of 
lands of inheritance, to be fettled to the ufe of him- 
felf for life, remainder to his intended wife for life, 
remainder to the ufe of their heirs of both their 
bodies. And covenanted that the leafes for years, 
whereof he was then poffeffed, fhould be to the ufe of 
himfelf for life, and after his dcceafe to the ufe of 
and in truft for the children of the faid Sir Robert, 
begotten on the body of his faid intended wife, It 
6 was 
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was decreed by the Court of Exchequer, in Ireland, 
that the children of Sir Robert Staples took as tenants 
in common. But this decree was reverfed by the 
Houfe of Lords ; where it was held that they took as 
joint-tenants. 


$ 46. With refpedt to the words which are necefiary What Word* 
to create a tenancy in common, the firft and moil Tenancy in 
ufual mode of railing an eft ate of this kind, is, by Commoa - 
limiting an eftate to any number of perfons, to take 
exprefsly as tenants in common, and not as joint- 
tenants. The fecond is, by limiting one moiety or TIt f g> 
third, to one of the grantees, another moiety or third Vide ante 
to another of the grantees, and fo on. C ’ 


§ 47. Where an eftate is limited to two or more ^Vent. 
perfons, equally divided, or equally to be divided. Hum, 
thefe words will create a tenancy in common. in Cha * 


§ 48. A perfon furrendered a copyhold eftate to the 
ufe of his wife for life, and after her death to the ufe 
of his three younger fons and two daughters, tqu.JIy 
to be divided, and their refpe&ive heirs and aftigns for 
ever. The queftion was, whether thefe words created 
a tenancy in common or a joint-tenancy. 


Fiflier v. 


W H,g, 
i 1‘. Wms. 


H* 

1 Ab.Eq.291. 


Gould , Juft. — The fons and daughters take as 
tenants in common, and not as joint-tenants. In the 
cottftrudtion of deeds this rule is to be obferved, viz. 
to make all parts of them take effect, according to the 
intent of the parties, id as it be not contrary to the 
rules of law i and it will not be incoidiftent with any 

G g 4 rule 
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rule of law to conftrue this a tenancy in common, the 
words upon which we are to judge being, not words 
of limitation or creation of an eftate, but of qualifica- 
tion and correftion. There are no precife words re- 
quifite to make a tenancy in common ; the words, 
equally to be divided, go t6 the quality of the eftate, 
and not to the limitation of it, a joint eftate in the 
premifes may be altered by the habendum. The in- 
tention of the furrenderor was to make a provifion 
for his younger children and their heirs, which will 
not take effeft if it be a joint eftate. Surrenders of 
copyhold lands, to ufes, ihall have the fame favour- 
able conftruftion as wills, and are not to be tied up 
to the ft rift rules of the common law, but expounded 
according to the intent. 

Tourton , Juft. — Of the fame opinin. 

lloltt Ch. Juft, contra . — Surrenders of copyholds, 
mult be governed by the fame rule as conveyances at 
common law. By this furrender, the fons and daugh- 
ters are joint-tenants, not tenants in common j for the 
words, equally to be divided, fignify no more than 
the law would have implied without them, and there- 
fore they can have no operation. The true difference 
between joint-tenants and tenants in common is, that 
joint-tenants hold by one title, and tenants in common 
hy federal titles. In this cafe the title is joint, and all 
claim under the fame conveyance ; the word equally 
does not alter the manner of taking the profits. 
Judgement that the eftate was a tenancy in common. 


9 


§ 49. A perfoifc 
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§ 49. A perfon by deed poll, gave, granted, and 
confirmed, in confideration of natural love and affec- 
tion, to his two daughters, the rents and profits of 
certain lands during the life of his wife, equally to' be 
divided between them, paying five ihillings per annum 
to his wife, and after her deceafe, his two daughters 
to have thefaid lands to them and their heirs for ever, 

equally to be divided between them. 

¥ 

Lord Hardwicke faid, there was no folemn determi- 
nation that he could find, that, equally to be divided, 
would not make a tenancy in common in a deed, 
though it was faid over and over again, to be 
fufficient in a will, though not in a deed. The only 
folemn determination then was, Fijher v. Wigg, which 
was relied on, that in a furrender of copyhold to ufes, 
thofe words made a tenancy in common ; but it was 
objected to as a doubtful authority, as but the opinion 
of two Judges, againft fo great a man as Holt. And 
it was further faid to be apprehended, that judgment 
was reverfed. On fearch, he could not find it to be 
fo, or that a writ of error was brought ; fo that judg- 
ment flood, and was fo far an authority, that, that 
was the conftru&ion in the cafe of a furrender of 
copyhold lands. On the beft confideration he was 
inclined to be of opinion, in this cafe, that it was a 
tenancy in common, and that it would be a dire£t 
contradiction to the manifefl intent of this father, who 
was providing for his children, to fay otherwife. He 
had confidered the arguments in Fijher and Wigg, and 
it was truly faid at the bar, that there was nothing 
piore to be faid on either fide, than was faid there. 

’ Though 


ASt 

Rigden v. 
VaUier, 

2 Vfcf. 252. 
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Though no one had more reverence for the Opinion of 
Lord Holt than he had, yet he thought the arguments 
of the other Judges more founded on the nature and 
reafon of the thing, and that Holt’s was more founded, 
on artificial arguments of the law, and drawn out 
from a great deal of fine learning, from arguments in 
other cafes. Gould * s argument had great weight, and 
was not to him fatisfa&orily anfwered. 

Decreed to be a tenancy in common. 

S 5°* y°^ n Guriy by indentures of leafe and releaie-, 
conveyed the lands in queftion to truftees, to the ufe 
of himfelf and his wife for life, remainder to the ufe 
all and every the children of John Guriy and their 
heirs, equally to be divided amongft them. 


Ooodtitle *. 
Stokes, 

i Wilf. R. 
34 1 * 


The queftion was, whether by the words equally to 
be divided amongft them, they fhould take as tenants, 
in common, or as joint-tenants. 

Lord Chief Juftice Lee delivered the unanimous 
opinion of the court, that this being a deed of ufes, 
mull be conftrued according to the intent of the 
parties, which mod plainly was, that the children 
Ihould take in common. And they relied on the cafe 
of Fifher v. Wiggy which his Lordlhip obferved, was 
never reverfed, notwithftanding what was faid in 
I Ab. Eq. 291. 

His Lordlhip alfo cited the cafe of Rlgdenv. fattier. 
And judgment was given that the words equally to be' 
divided, in a deed of ufes, created a tenancy in 
Common. 


$ ji. In 
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$ 51. In a modem cafe. Lord Mansfield faid, the 
opinion of the two Judges, in Fifher v. Wigg, who 
differed from Holt , appeared to be the better one, 
.more liberal, and better founded in law. And tylr. 
Juftice AJlm ohferved, that the words equally to .be 
divided, had been determined to be a tenancy in com* 
mon in a deed. 

I 

§ 52. When lands are given in undivided (hares to 
two or more perfons, for particular eflates, fo as that 
upon the determination of the particular eflates, in 
any of thofe (hares, they rema n over to the other 
grantees, and the remainder-man ®r reverlioner is not 
let in till the determination of all the particular 
fflates, then the grantees take their original (hares as 
tenants in common,, and the remainders limited among 
them, on the failure of the particular eflates are 
known by the appellation of crofs remainders. But 
no technical words are required to create crofs re- 
mainders ; any form of words, which fuflicfently indi- 
cate the intention of the parties, will be fufEcient for 
this purpofe, 

. i 

§ 53. The limitations in a deed were to truflees, to, 
the ufe of A. and B. for their lives, remainder to the < 
ufe of the child or children of B. in tail, as tenants 
in common ; and, in cafe any fuch child or children ; 
fhould die without iffue of his or her, or their bodies,, 
then the part of fuch child fhould be and remain to . 
the ufe of the lurviving child or children of B. and 
the heirs of his, her, or their bodes, iffuing $ and, in 

cafe 


45 *. 

Cowp.R.66o. 


What Words 
or ate Crofe 
Remainders, 
i Inft. 195 
<1. i. 


Doe ▼. 
Wainwright, 
5 Term. Rep- 
427 - 
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cafe all the faid children Ihould die without iftue, then 
to A. in fee. 

Lord Kenyon. — 44 This v cafe dbes not involve any 
44 queftion refpe&ing the railing of limitations by im- 
44 plication ; becaufe the deed, on which the queftion 
44 arifes, contains exprefs limitations by way of crofs 
44 remainders, not indeed in the formal language ufed by 
“ conveyancers, but in terms fufficiently denoting that 
44 it was the intention of the parties to the deed, that 
44 there Ihould be crofs-remainders as to fome of the 
44 children. Therefore all the cafes, which were, cited 
44 by the defendant’s counfel, to Ihew that crofs- 
44 remainders in a deed cannot be raifed by implica- 
44 tion, may fairly be laid out of the cafe ; becaufe 
44 this cafe, when confidered, does not refolve itfelf 
44 into any queftion of that kind. No technical pre- 
44 dfe form of words is neceflary to create crofs- 
44 remainders : it is fufticient to fay that there lhall be 
44 crofs-remainders; though, in the verbofenefs of 
44 conveyancers, an abundance of words is generally 
44 introduced in deeds for this purpofe. ' Here the 
. 44 fingle queftion arifes upon the meaning of die 
44 word 44 furviving ;** which, indeed, i$ the only 
44 word that diftreftes the cafe. But, taking the 
44 whole context together, I do not think that word 
44 renders the cafe doubtful. The fair conftru&ion of 
44 that word. Handing in the context, is, that, on the 
44 death of one child without iflue, that portion lhall 
44 go to the furviving line of heirs, and not merely to 
44 one child furviving : it muft go to the furviving 
44 children in their own perfons, if living, or if dead 

v to 
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4e to their iffues ; and, in putting this conftru&ion, I 
<£ do not think we proceed on conje&ure merely : 

“ for the con fir u ft ion of the fentence is, and in cafe 
“ all the faid children fhould die without iflue, then 

the remainder is limited to A. in fee. We cannot 
“ give effeft: to the word all, without determining that 
“ there muft be crofs-remainders, not only as long as 
46 the individual children, but as long as the feveral 
“ lines of thofe children exift. Therefore the fhare 
“ of y. W., which went over on his death without 
“ iflue, went to the only furviving child, and the 
*« heirs of the body of the other child, who was at 
‘ c that time dead, having left iflue, as tenants in com- 
“ mon. The whole context requires this conftruc-* 

<e tion ; and the laft claufe cannot be fatisfied without 
“ any other.**— -The other Judges agreed. 

$ 54. It is a fundamental rule [of law, that crofs- 1 Savmd. R. 
remainders cannot be implied in a deed : and Mr. Ser- J Roll. Ab. 
jeant Williams obferves, the reafon’of this rule is to be 3 8 7- 
found in the cafe of Nevell v. Nevell ; where it is faid, 
that if a man make a feoffment in fee to the ufe of 
J. S. and y. D. and the heirs males of their bodies ; 
a$d, for default of iflue of either of them, to the ufe 
o£ the furvivor of them, having iflue male, and to 
the iflue male of fuch iflue male ; and, for default of 
iflue male of their body, remainder to another. By 
this gift, y. 5. and y. D. have feveral inheritances ; 
and no crof6- remainder is raifed by the words after, 
for want of the word heirs : for, though it be by 
way of ufe, yet an eftate tail cannot be raifed without 
the word heirs. 


$55- In 
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$ 55. In eje&ment upon a long and fpecial verdi&, t 
the following points were refolved by the court, and 
declared by Lord Hale as the opinion of himfelf and 
the reft of the Judges : 

That, where one covenants to ftand feifed to the 
ufe of A. and B. and the heirs of their bodies, of part 
of his land, and, if they die without iflTue of their 
bodies, then to remain, £sfr., and of another part 
of his land to the ufe of C. D. and E. t and 
the heirs of their bodies ; and, if they die without 
iffue of their bodies, then to remain, &c. that, here, 
there are no crofs-remainders created by implication ; 
for there never ihall be fuch remainders upon the con- 
ftru&ion of a deed, though, fometimes, there are, in 
the cafe of a will. 

y< 5 56. A., a grandfather, after the marriage of his 

XHmIl, f on who had two children then living, conveyed 

Term Rep. w * 

1 18. lands by deed to truftees, to the ufe of himfelf for life ; 

remainder to B . for life ; remainder to truftees to pre* 
ferve contingent remainders ; remainder to the ufe of 
fuch child or children of 27 ., and in fuch fttares, &c* 
as B. (hould appoint j and, in default of appointment, 
“ to the ufe of all and every the children of B., and 
“ the heirs of their feveral and refpeSive bodies, as 
* ( tenants in common ; but, if only one child, to the 
u ufe of fuch only child, and the heirs of his, her,' 
“ or their body, remainder to the right heirs of A. in 
*f fee/* B. had other children, and died without hair- 
ing - made an appointment. It was held, that 27 /s 
children took veiled interefts as tenant in tail, and 

that 


462' 

Cole v. Le- 
vi ngft on, 

I Vent. 
Rep. 224. 
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i-Tvat there were no crofs-remainders btetween them; 
but, on the death of each child without iflue, his fliare 
fell into the reverfion. 

S 57. By a fettlement, made previous to a mar- Doev. 
riage, lands were limited to the ufe of all and every 
the daughter and daughters of the body of the huf. 4 X< 5 * 
band on the body of die wife to be begotten, fliare 
and lhare alike, equally <0 be divided between them, 
and of the heirs of the body and bodies of all and 
every fuch daughter and daughters lawfully ifluing ; 
and, for default of fuch iflue, to the ufe of the right 
heirs of the hufband. 

A queftion arofe upon this fettlement, whether there 
were crofs remainders between the daughters or their 
iflue. 

Ij.ord Kenyon obferved, “ that this was the cafe of 
** a deed ; in which, by the pra&ice of centuries, no 
w fuch implication can be raifed. And it would be 
* of moil dangerous confequence to have this point 
“ difputed, upon which fo many titles muft depend. 

** It is probable, that it was intended, that no part 
•* of the fettled eftate (hould go over as long as there, 

** were any iflue of the marriage remaining ; but the, 

** parties have not laid fo. There are certain words 
“ ufed to exprefs fuch an intention in deeds, which 
“ are well known : thofe have not been adopted in 
“ the prefent cafe, but the framers of this fettlement 
“ have left that intention to be implied from other 

“ words. 




Stand. Rep. 
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“ words, -which cannot be done. I will not go through 
all the cafes, becaufe they are colle&ed with great 
“ ability by Mr. Serjeant Williams , in a note in his 
“ edition of Sounder s Reports , to which 1 refer in 
“ general. They eftablifh the proportion I have be- 
“ fore laid down, in refpett to the conftru£tion of 
“ deeds, which never has or can be fuffered to be 
“ doubted, without affedting an infinite proportion of 
“ the property of the kingdom, and removing land- 

w marks .” 


Mr. Juftice Lawrence obferved, “ that, in order to 
** raife crofs-remainders in a deed between the iffue of 
“ the firft takers, there muft be a limitation to the 
“ heirs of the body, which is not neceflary in a will. 
“ And Mr. Jufiice Le Blanc remarked, that it was not 
“ fufficient in a deed, that one may collect fuch an in-. 
“ tention of the parties from the words j but crofs- 
“ remainders muft be exprefsly limited by proper 
** words of conveyance.” 

It was refolved, that no crofs-remainders were ere** 
ated in this cafe. 


S 58 - In the cafe of marriage articles, the conftruc- 
tion is different j becaufe the particular or technical 
wards, made ufe of in marriage articles, are of no-fig- 
nification, any more than as they ferve to convey the 
general intention of the parties. 

Twifdea v. .S 59* articles, entered^into previoufly to a mar- 
the intended hufband covenanted to transfer 

ftock 
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ftock to truftees, to be laid out in* the purchafe of land, 
to be fettled to the ufe of the hufband and wife for 
their lives ; and, after the death of the fuirvivor ? to the 
ufe of all the children male and female of their bodies, 
equally, v as tenants in common, and their refpe&ive 
iffue ; and, for default of fuch children and their iffue, 
to the ufe of the heirs and afligns of the furvivor of 
the hufband and wife, 

Lord Camden faid, “ he was clear there could not 
“ be crofs-remainders by implication in a deed ; that 
“ this was not the cafe of a fettlement compleated, 

“ but of articles executory. By the firft part of the 
“ articles, which confidered the fund as money, no- 
“ thing was to go over till the children were dead 
<£ without iffue: this would affift him in conftruing 
“ the limitations of the land. As the furvivor of the 
“ hufband and wife was to take nothing in the money, 

(( till all the children were dead without iffue, fo, 

<c they fhould not take any intereft in the reverfion of 
“ the land, but in the fame way.” 

His Lordfhip decreed, that there were crofs-re- 
mainders, 

$ 60. By articles of agreement, made between Duke of 
Charles Duke of Richmond and William Earl of Ca- cafc,Colka. 
dogan , previoufly to the marriage of Lord March the J ur * V ®1. a. 

7 1 

Duke of Richmond * s eldeft fon with Lord Cadogan * s 
daughter. Lord Cadogan covenanted to lay out 60,000 L 
in the purchafe of lands, to be fettled on Lord March 
and his intended wife for Ufe, remainder to the children 
Vol. IV. H h of 
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of the marriage, as the father and mother Ihopld ap* 
point, and, for want of appointment, to all the chih 
dren, (the eldeft excepted), equally to be divided be- 
tween them, fhare and ihare alike, as tenants in com- 
mon, and not as joint-tenants, and to the feveral apA 
refpe&ive heirs of their refpe&ive bodies ilfuing ; and, 
for want of fuch ifiue, to the ufe and behoof of fucb 
eldeft fon in tail, remainder over. 

Lord March, who was afterwards Duke of Rich-, 
mond, had iffue by this marriage an eldeft fon, and fix 
younger children ; but no appointment was made. 

By a private aft of parliament, the lands, purchafed 
with the 60,000 A, were veiled in the eldeft fon, upon 
his engaging to pay the portions of the' younger chil- 
dren ; and, in this aft, it was recited, that the younger 
children were entitled to the lands under the marriage 
articles, as tenants in common in tail, with c r Q&* rc ' 
piainders of their refpedive ihares. 

One of the younger children died under the age of 
si years $ and the queftion was, whether the portion 
pf the child fo dying became veiled in the furyiying 
younger children, or went to the eldeft ion. 

-Lord Chancellor dfcfiey decreed, that the words of 
{he articles imported, that crofs-remajnders fhould be 
limited to the younger children } it being perfectly 
plain, that the eldeft fon was never intended to take 
any fhare of the 60,000 A, fo long as -there remained 
a younger child in being to take ; for,, if there bad 

keen 
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heen ipnfc younger -child only, that child muflt have 
taken the whole. 

$ 61. With refped tp the words which are neceffary 
to create a condition, Lord Coke fays, the proper ones 
are fub conditioner upon condition ; but there are fe- 
veral other words and modes of expreffion that will 
create a condition, if it appears to have been the in- 
tention of the parties to give them that effect. 

5 6 t, The word provifo, provided always, &c. will 2 Rep. 704, 
alfo create a condition j but where it is ufed to make 
an eftate conditional, three things are to be obferved ; 

1 ft. That the provifo do not depend on another fen- 
tence, nor participate thereof, but Hand originally of 
itfelf. ad. That the provifo be the words of the bar- 
gainor, feoffor, donor, £sV. 3d, That it be compul- 
sory to teafdrcp the bargainee, feoffee, donee, &V. tp 
do an a&. 

§ 63. Lord Coke fays, if a man by indenture lets ilaft.soj*. 
lands for years, provided always and it is covenanted 
and agreed between the faid parties, that the leffee 
fhall not alien. It was adjudged, that this was a con- 
dition by force of the provifo, and a covenant by force 
of the other words. 

S 64* Where a leafe was made by indenture with « Roll. AU 
this claufe, and it is covenanted between the parties, *° S * 7 " 
or, it is agreed between the parties, that the leffee 

Hull not do a particular thing upon pain of forfeiture 
of the eftate. This was adjudged to be a good con- 
dition, 


What Words 
create a Con- 
dition. 

I Inft. 202 b. 


#ha 


§ 65. So, 
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§ 65. So, where a leflee covenanted and granted 
with the leflor, that he would not grant, alfign, or fell 
the land to any perfon, upon pain of forfeiture of the 
term, this was deemed to be a good condition. 

5 66 . But a provifo added in the end of a covenant, 
extends only to defeat the fame covenant ; unlefs there 
are words quod tunc , the grant ihall be void. 

§ 67. A leafe was made of a farm, except the wood, 
and the lefTor covenanted, that the leflee fhould take 
all manner of underwood ; provided always and the 
leflee covenants that he will not cut any manner of 
timber trees. This is no condition, being but a decla- 
ration of what wood he was to meddle with. 

§ 68. A leflee for years covenanted, that if he, his 
executors, or affigns, fold the term, that then the leflor 
might re-enter. This was held not to be a condition, 
for all conditions ought to be referved and made : on 
the part of the leflor, donor, 

§ 69. But where A. made a leafe to 2 ?., wherein it 
was covenanted between the faid parties, that if it hap- 
pened the faid rent was behind for iix weeks, then it 
fhould be lawful for A . to re-enter. Dyer held, that 
thefe words made a condition, becaufe they were the 
words of the leflor, as well as of the leflee. 

§ 70. It has been already ftated, that no precife 
technical words are required to make a condition pre- 
cedent or fubfequent, as the conftru&ion mull always 
be founded on the intention of the parties. 

§ 71. There 
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$ 71. There are many cafes in which claufes that 
appear to create a condition operate as limitations. 

Thus, Lord Coke fays, if a man makes a leafe quo - 
ufq ue^ that is, until J. S. come from Rome , this is a 
limitation, and not a condition. 

So, if a man makes a leafe to a woman quamdiu cajla 
vixerit , or if a man makes a leafe for life to a widow, 
ft tamdiu in pura viduitate viveret , or if a man makes 
a leafe for 1 00 years, if the leffee live fo long, thefe 
are limitations, and not conditions. 
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Origin of 
the Rule* 


Section 1 . 

TT7HERE an eftate was conveyed to A. for life, re- 
™ * mainder to the heirs, or heirs of the body of 
A ., if the conftruftion had been made according to 
the ft rift meaning of the words, and the plain intern 
don of the grantor, A. would have taken only an eftate 
for life, and the remainder to the heirs, or heirs of the 
body of A. t would have been confidered as words of 
purchafe, giving a contingent remainder to the heirs, 
or heirs of the body of A., according to the rule of 
law, that nemo eft hares viventis ; but it was found, that 
this conftruftion would be attended with feveral incon- 
veniencies, and produftive of great injuftiee. 


5 2 . For,. 



47 * 


Title XXXII. Deed. Ch. xxv. $ 2 — 5. 

§ 2. For, firft, the lord of the fee would be de- 
frauded of the; wardlhip and marriage of the heir, 
becaufe, in that cafe, the heir would take as a pur- 
chafer, without claiming any thing from his anceftor, 
by hereditary fucceffion. 

§ 3. Secondly, The remainder to the heirs. Or heirs 
of the body being contingent until the death of the 
tenant for life, the inheritance was in .fufpenfion or 
abeyance. And, it has been already obferved, that 
this was never allowed but in cafes of abfolute necef- 
fity ; becaufe the abeyance of the inheritance created 
a fufpenfion of various operations of law, particularly 
of the remedies for the recovery of lands by real 
actions. 

§ 4. Thirdly, If the remainder, in thofe cafes, was 
conftrued to be contingent, no alienation could take 
place in the lifetime of the anceftor. 

§ 5. To remedy thefe inconveniencies, it appears to 
have been very early eftabliftied as a rule of law, that, 
“ when the anceftor, by any gift or conveyance takes 
t( an eftate of freehold, and, in the feme gift or con- 
“ veyance, an eftate is limited either mediately or 
** immediately to his heirs, in fee or in tail, that al- 
“ Ways, in fuch cafes, (the heirs), are Words of limi- 
“ tation of the eftate, and not words of purchafe/ > 
From which, it follows, that fuch remainder is imme- 
diately executed in pofTellion, in the anceftor fo taking 
the freehold, and is not contingent or in abeyance. 


Tit. 1. CjS. 


Black ft. Ar g. 
Harg.Xrafl*, 
498. 


Idem 510. 
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§ 6. The firft cafe, according to Sir William Black « 
Jlone, 'wherein this principle was eftabliflied, is thus 
tranflated by him from the Tear Book of Edw. 2. 

John Abel having two fons, Walter and John, pur- 
chafed the manor of Fortyfgray in Kent , to hold to 
himfelf and Matilda his wife, and Walter Abel his 
eldeft fon, and to the heirs of the body of Walter be- 
gotten, and if. Walter died without heir of his body, 
the manor fhould remain to the right heirs of John the 
father. Matilda the wife died, and Walter the fon 
alfo died without heirs of his body. John the father 
became bound in a ftatute merchant, to pay too /. to 
B. at a day certain, and died, leaving his younger fon 
John his heir. After the day of payment was elapfed, 
the creditor fued out a writ to the fheriff of Kent, to 
extend and deliver to him all the lands which John 
Abel the father had on the day of acknowledging the 
ftatute. The fheriff returns, that he had delivered 
to other creditors upon recognizances, all the lands 
which John Abel had in fee, except the manor of 
Fortyfgray , in which he had only an eftate for term of 
life. Upon this return it was argued, that John the 
father had only the freehold for term of life, the fee 
iimple being limited to his heirs, who therefore took 
by purchafe, and not by defcent ; but the court held 
the contrary, for which this reafon (among others) is 
given by Stonor , J. viz. Becaufe otherwife the fee 
and the right, after the death of Walter the eldeft fon, 
would have been in nobody. And therefore Beres - 
ford , C. J. gave the rule, that execution ihould be 
awarded upon this manor of Fortyfgray . 


s 7« The 
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, § 7. The cafe from which this rule took its name, 
and in which it was finally eftablifhed, was thus : 

Edward Shelley being tenant in tail, fufferdd a 
recovery and dedered the ufes to himfelf for life, 
without impeachment of wafle, remainder to a truftee 
for twenty-four years, remainder to the heirs male of 
the body of the laid Edward Shelley , and the heirs 
male of fuch heirs male, remainder over. It was 
adjudged upon great confederation, that the words 
giving the remainder to the heirs male of the body 
of ' Edward Shelley, operated as words of limitation, 
and not as words of purchafe, and therefore that 
Edward Shelley took an eflate tail under the declara- 
tion of ufes. 

S 8. Serjeant Roll has attempted a diflin&ion re- 
fpe&ing this rule, by faying, that where the freehold 
is fo limited to the anceflor, and a mediate remainder 
to his right heirs, that all the intermediate eflates be- 
tween that and the limitation to his heirs, as well as 
his own eflate, may determine during his life, in that 
cafe the limitation to his heirs is in abeyance, becaufe 
he can have no heir to take the remainder. But Mr. 
Fearne has controverted this diflindion, and (hewn that 
the poffibility of the freehold’s determining in the life- 
time of the anceflor who takes it, does not prevent 
the fubfequent limitation to his heirs from attaching 
in himfelf. 

$ 9. When the anceflor takes only an eflate for 
years (another perfon being the grantor) a remainder 
9 to 


Shelley's Cafe, 
1 Rep. 93. 


2 Roll. Ab. 
418. 


Cont. Rem. 
3 2 * 


t Ifift. 3 19 b. 
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to His heirs or to the heirs of his body will* not v«ft in 
himfelf, but in. fuch heirs, by purchafe; 


§ to. Thus, where, upon a marriage, a fetllemefnt 
was made by a third perfon, to the ufe of the hufband 
for ninety-nine years, remainder to trustees during tHtf 
life of the hufband to fupport contingent remainder*, 
remainder to the wife fbr life, remainder tt> the firft! 
and other fobs of the marriage, remainder to the heirs* 
of the body of the hufband, remainder to* the right 
heirs of the hufband. It was admitted that the re- 
mainder in fee to the hufband was contingent, becaufcr 
he only took the particular eftate for years, and the 
eftate did riot move from him, for if it had, the re* 
mainder limited to his right heirs, would have been 
the old reverfion. 

§11. Where the fubfequent limitation is immediate* 
it then becomes executed irt the anceftor, forming by 
its union with his particular freehold one eftate of in* 
heritance in pofleffion. But where fuch limitation is 
mediate, it is then a remainder vefted in the anceftor, 
who takes the freehold, not to be executed in pof* 
feffion, until the determination of the preceding mean 
eftates. 


§.ia. Where the limitations intervening between! 
the firft eftate for life, and the limitation to the heist 
of the body are contingent, the eftate for life is not 
merged, becaufe the intervening limitations would be 
thereby deftroyed ; but the two limitations are united 
and executed in the anceftor only, until fuch time a$* 
6 the 
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the intervening limitations become veiled, and then 
the y open and become feparate, in order to admit fucft 
intervening limitations, when they arife. 

$ 1 1, Thomas Bowles , in confi deration of a mar- Bowles’* 

** Cftfe 

nage, covenanted to (land feifed to the ufe of himfdf , 1 R e p. 79. 

and his wife Ann, for the term of their lives ; and, 

after their deceases, “ to the ufe of their firft iffue 

“ male, and to tire heirs male of fuch iflue lawfully 

“ begotten, and lb over to the fecond, third, and 

fourth iffue male, life. And for want of fuch iffue 
“ to the heirs male of the body of the faid Thomas 
“ and Ann.'* — It was refolved, that, until iffue, 

Thomas Bowles and Ann were feifed of an eftate tail 
executed fub modo , that is, until the birth of iffue 
male ; and then, by operation of law, the eftates were 
divided : and Thomas and Ann became tenants for 
their lives, remainder to the iffue male in tail, re- 
mainder to the heir* of Thomas ; as the eftate, limited V!de Me«r- 

, c . ' dith r. Leflic. 

to them for their lives, was not merged. Tit. 36. 

§ 14. Mr. Fearne fa^s, where there is a joint limita- Of joint 
tion of the freehold to feveral, followed by a joint utbns. 1 ^" 
limitation of the inheritance in fee fimple to them, as 
an eftate to A'* and B. for. their lives, or in tail, and 
afterwards to their heirs, fo that both limitations are 
of the fame quality, that is both joint, it feems the 
fee vefts in them jointly. And fo if the limitation of 
the freehold be fo baron and feme jointly, remainder 
to the heirs of their bodies, it is an eftate tail executed 
in them; as they are capable of iffue to whom fuch 
joint inheritance can defeend. 


S *5- If 
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§ 15. If the limitation of the freehold be not joint 
but fucceflive, as to one for life, remainder to the 
other for life, remainder to the heirs of their bodies', 
there it feems the ultimate limitation is not executed 
in poflellion, but gives them a joint remainder in 
tail. 

§ 16. Sir Francis Wortly, in conlideration of an 
intended marriage with Hejler, covenanted to ftand 
feifed to the ufe of himfelf for life, remainder to Hejler 
for life, remainder to the heirs males which he ihould 
beget upon the body of Hejler . It was refolved, that the 
eftate tail was not executed, becaufe there was an in- 
tervening remainder limited to the wife. 

2 Term Rep. §17. Where an eftate for life is limited to A. with 

*35- a remainder to heirs of A. and B. this is a contin- 

2 Blacklt. 

Rep. 731. gent remainder, and not a veiled eftate. So if there 

Ree^44.° nt * be a limitation to the^tife for life, remainder to the 
heirs of the body of tBe hufband and wife, this is no 
remainder to the wife, for the freehold is limited to 
her alone, and as the perfon who is to take in re- 
mainder muft be heir of both their bodies, if the wife 
ihould die before the hufband, there can be no one to 
anfwer that defcription when the particular eftate de- 
termines, becaufe the hufband cannot have an heir 
during his life, nor could it be involved or flow into 
the limitation to the wife herfelf, as not being confined 
to her own heirs $ therefore the remainder is in con- 
tingency. 


Stephens v. 
Bretridge, 
T. Ray. 36. 


S 18. if 
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§ 1 8. If the limitation. of the inheritance be to 
feveral men, or to feveral women in tail, inftead of 
fee iimple, though the freehold be to them jointly, 
they take feveral eftates of inheritance, becaufe they 
cannot have ifTue between or among them as a man 
and a woman may. And the fame rule extends to 
other cafes, where the relative fituations of the 
grantees renders the poffibility of iflue between or 
among them . more remote than what is termed a 
Iimple or common poffibility, or elfe is inconfiftent 
with the laws of marriage. 

§ 19. Where the particular eftate is granted to two 
perfons, with a limitation to the heirs or heirs of the 
body of one of them, the inheritance is executed in 
the perfon to whofe heirs it is limited. 

§ 20. In a modern cafe, lands were conveyed by 
leafe and releafe, in confideratipai of marriage, to John 
Watkins for life, remainder tp Sufannah Stephens his 
intended wife for life, for her jointure, remainder to 
the ufe of the heirs of the body of the faid Sufannah 
by him the faid John Watkins to be begotten, and of 
their heirs and affigns for ever. It was held that 
Sufannah Stephens took an eftate tail. 

§21. Mr. Fearne obferves, that limitations of this 
kind are faid to be executed fub modo , that is, to fome 
purpofes, though not to all ; for though they are fo 
far executed in, or blended with the poffeffion, as not 
to be grantable away from, or without the freehold by 
way of remainder, yet they are not fo executed in 

pofleffion 
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poffeffion as to fever the jointure, or entitle the wife 
of the perfon fo taking the inheritance to dower. 

Both the ^ 22. The rule eftablilhed in Shelley * s cafe does not 

b<f created by- ta ^ ce P^ ace > ualefs the particular eltate, and the re*- 

the fame mainder to the heir or heirs of the body, are created 
Instrument. J 

by the fame conveyance : for, by the very words of 

the rule, as Hated in Shelley *s cafe, both eftatee muff 

be created in the fame gift or conveyance. 


Cra timer’* § 23. It was determined fo long ago as 16 Eliz., 

Q^f c m 

a Leon. 5. 7. l ^ at ^ a ^ ea ^ e was n^de to A. for life ; remainder to 
the right heirs of j?., and B. purchased the eftate of 
A. the remainder would not thereby become executed : 
for it was not conveyed by the original grant, but by 
the ad of another perfon, after the original grant. 


Moor ▼. S 2 4* -'f** on t ^ ie marriage of B. his fon, fettled 

Pa I ,t f r V» lands to the ufe of 2?. for life, remainder to the wife 

I ~L»a. Kaym* 

37- of B. for life, remainder to their firft and other font 

in tail, with reverfion to himfelf in fee. 

Afterwards A. devifed the fame lands to fuch iflue 
male as B. fhould have by any other wife in tail male, 
and, in cafe of failure of iffue male in B., to his 
grandchildren by his daughter C. in fee. B. fuffered 
a recovery, and died without iffue made. Holt, Chief 
? Juftice, held clearly, that the devife to B/e iffue male, 
by any other wife, could not be tacked to the eftate 
for life ; becaufe that was limited by another cost* 
vcyance. 


$ 25. Lord 
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£ Lord Keeper Wright is reported 4© have faid 
tri fpe&ing dais point, that, “ all the authorities are 
« only in the affirmative ; that if by the fame deed 
*« they fhall eonfolida-te ; not negatively, that if by 

different deeds, they fhall not.§ ** But there was no 
decree in that cafe j and this doctrine is now fully 
fettled, by the following determination of the Court of 
Ring’s Bench : 

§ a 6. Claude Fonnereau , by indenture made be- 
tween him and his eldeft fon Thomas , in confideration 
of natural love and affection, granted the eftate to the 
faid Thomas for life. Afterwards the father devifed 
the reverfion to the heirs male of the body of Thomas . 
It was contended, that the rule in Shelley * s cafe applied 
only, where both the limitations were in the fame 
inftrument ; that the court now (when the feudal 
reafons, for which it was introduced, had ceafed) 
would not be inclined to extend the rule, as it tended 
in molt in fiances rather to defeat, than to give effect 
to, the real intention of the teflator. 

Lord Mansfield faid, the court was unanimous in 

thinking, .that the eftate for life being by one inftru- 

ment, and the limitation in tail by another, they could 

not unite. 

% . 

§ a 7, By a fettlemeat made after marriage, and a 
fine, lands were limited to S. Morris for life, remain- 
der .to Hannah. Morris for life, remainder to the firft 
and other Ions of the marriage in tail, remainder to 
die firft $nd other daughters in tail, remainder to 

Hannah 
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Venable# r. 
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Hannah Morris in tail, remainder to the ufe of fuch 

t 

perfon or perfons . as Hannah Morris fhould by deed 
appoint. Hannah Morris appointed the eflate to the 
ufe of the right heirs of S. Morris for ever. 

Upon this cafe, 'fent out of Chancery for the 
opinion of the Court of King’s Bench, it was certi- 
fied that the appointment made by H. Morris , did 
not create any eflate which could unite with the life 
eflate of S. Morris , 

§28. It is immaterial, with refpe& to this rule, 
whether the anceflor takes the freehold by an exprefs 
limitation, or by an implication arifing from the deed 
in which the eflate is limited to his heirs, or the heirs 
of his body. In either cafe the rule is applied and 
the fubfequent limitation veils in himfetf. 

§ 29. Thus, in the cafe of Pybus v. Mitjord, it 
was determined, that the covenantor took an eflate 
for his own life, by implication, and that the fubfe- 
quent limitation to his heirs male was executed in him, 
and united to the eflate for life, which he took by 
implication, fo that he became tenant in tail. 

§ 30. As one of the principal reafons for eflabliih- 
ing this rule was, to prevent an abeyance or fufpenfion 
of the inheritance, it is only applied to limitations in 
which the word heirs is ufed, on account of the pecu- 
liar fignification which the law has annexed to that 
word, and the maxim that nemo eft hares yiventis ; fo 
that if lands are limited to A. for life, remainder to 

his 
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hi* firft and other Ions and the heirs of their bodies ; 
or remainder to the child and children of A., or to 
the iffue of A. and the heirs of their bodies, no more 
than an eftate for life will veil in A., and the words 
fon, child, or iflue, will operate as words of purchafe. 

§ 31. The word heir, in the lingular number, with Nor to the 
words of limitation fuperadded, is a word of purchafe i„ the lingular 
in a deed, for it operates as a defcription of the perfon Number, 
intended to take. 

§32. A. conveyed lands by fine to the ufe of him- Walter ▼. 

' felf for life, remainder to the ufe of his firft fon and palm! ’359. 
the heirs male of his body, with fimilar limitations to 
his 2d, 3d, 4th, 5th, and 6th fons, with remainder 
to the right heir male of the faid A. to be begotten 
after the faid fixth fon and of his heirs male. It was 
held to be a contingent remainder. 

S 33* Where the particular eftate and the remainder Nor where 
to the heirs, or heirs of the body of the perfon to areofdiffer- 
whom the particular eftate is limited, are of different ent Nature*, 
natures, as if the firft limitation only gives a trull 
eftate of freehold, and the fubfequent limitation to 
the heirs of the body carries the legal eftate, the 
words, heirs of the body, will operate as words of 
purchafe, and will pafs a contingent remainder to fuch 
heirs. 

§ 34. Thus, in the cafe of Lord Say and Sele v. Tit. 12. ch. 1. 
Jonis, where a truft eftate was devifed to a woman for £ p arl 
life, and a legal remainder to the heirs of her body, it Ca - 11 3 * 

Vol. IV. I i was 
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was held, that the heirs of her body muft take by pur- 
chafe* there being no inftance where the legal limita- 
tion of an eftate to the heirs of the body of any perfon 
had been united to a prior equitable limitation of the 
furplus profits of fuch eftate to the fame perfon for 
life, fo as to make fuch perfon tenant in tail by con- 
ltru&ion of law. 


Nor to Cafe* § 35. This rule is not adopted in the conftru&ion 
Articles?^ 6 °f articles entered into before marriage for the purpofe 
of making a fettlement. For, in fuch cafes, the Court of 
Chancery confiders, that marriage articles are, in their 
nature, executory, and ought to be conftrued according 
to the intention of the parties ; that a provifion for the 
iffue of the marriage, is one of the great and immedi- 
ate objefts of fuch agreement ; and, confequently, that 
the intention of the parties, however untechnically ex- 
prefied, muft be, to make fuch a fettlement as fhall 
contain an effe&ual provifion for that ifiue, who are 
purchafers for a valuable confideration ; and whofe 
rights it is the duty of a court of equity to protect : 
fo that, where in marriage articles it is agreed to fettle 
lands, to the ufe of the hufband for life, with remain- 
der to the heirs of his body, thefe laft words are con- 
ftrued to be words of purchafe, and to mean the firft 
1 Brown’s and other fons of the marriage, and the heirs of their 
Rc P-*“* bodies. 


Trevor v. 

T revor, 
a P. W. 662. 
vAb Eq, 387. 
Vide Cufack 
y. Cufack, 
t Bro. Park 
£a. 470. 


§ 36. Sir John Trevor, in confideration of an in- 
tended marriage, covenanted with truftees, before the 

end of two years, to fettle and affure upon the faid 

* 

truftees and their heirs, certain lands, to the ufe of him- 

6 felf 
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Felf for life, without impeachment of wafte ; remainder 
to the ufe of his intended wife for life ; remainder t<J 
the ufe of the heirs males of his body on her body 
lawfully to be begotten, and the heirs males of*' fuch 
heirs males lawfully ifiuing ; remainder to the ufe of 
his own right heirs. The marriage took effect ; but 
no fettlement was ever made purfuant to thefe articles. 
Sir John Trevor , apprehending that he had an eftate 
tail verted in him under thefe articles, he and his wife 
levied a fine of the lands. Upon the death of Sir Sbhn 
Trevor , his eldeft fon filed his bill in Chancery for £ 
fpecific performance of thefe articles ; infilling, that ifi 
tvas not in his father’s power to bar the limitation td 
him. 

It was decreed, that Sit John Trevor took only ah 
eftate for life under thefe articles ; and that the remain 
der to the heirs males of his body, &c. gave an eftate 
tail by purchafe to the firft and other fons of the mar- 
riage. And this decree was affirmed in the lloufe of 
Lords* 

§ 37* ^ ere a fettlement was made previous to al 
marriage, in purfuance of articles, and the fettlement, 
by adopting the very words of the articles in limiting 
an eftate for life to the hufband* with a fubfbquent li- 
mitation to the heirs of his body, Es fc. had given him 
an eftate tail, the Court of Chancery rectified the mif- 
takej by making the intended hufband only tenant for 
life, with contingent remainders t© the ifiue of the 
Carriage* 

tU 
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§ 38. By articles, in consideration of an intended 
marriage, it was agreed, that the hufband fhould fettle 
his eflate to the ufe of himfelf for life, without impeach* 
ment of wafte ; remainder to. the intended wife for 
life, remainder to the heirs male of the hufband by 
the faid intended wife ; remainder to the heirs male of 
the hufband by any other wife } remainder to the heirs 
female of the hufband. 

A fettlement was made prior to the marriage, cx- 
preffed to be made in purfuanee and performance of the 
articles , by which the lands were limited to the intended 
hufband for life j remainder to the wife for life for her 
jointure ; remainder to the firft and other fons of the 
marriage in tail male ; remainder to the heirs of the 
body of the faid hufband by his then intended wife ; 
remainder over. 

The marriage took effect j and there was ilfue one 
daughter. The wife died : and the hufband, having 
an eflate tail under the limitation to the heirs of his 
body, fuffered a recovery, and fold the eflate. The 
daughter left iflue two daughters ; who, after the death 
of the hufband, brought their bill to have the benefit 
of the articles, infilling, that the eflate was intended 
to have been limited in flri£t fettlement ; fo that the 
lafl remainder ought to have been to the daughters of 
the marriage in tail general. 

The bill was difmifTed : but, upon an appeal tq the 
Houfe of Lords, this decree was reverfed ; and the 
lands, comprized in the articles, were dire&ed to be 
conveyed to the granddaughters, and the heirs female 

of 
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of their bodies, as tenants in common, with crofs-re- 
mainders to them in tail female. 

§ 39, In this laft cafe, the equity arofe to thedffue 
female, in whofe favour the court declared, that the 
fettlement lhould be altered. But, in a fubfequent cafe, 
where there was an exprefs provifion made for daugh- 
ters, a limitation to the heirs of the hufband generally 
was not conllrued as equivalent to a remainder to 
daughters. But it is now fettled, that the fame equity 
arifes in favour of females as males. 

§ 40. The general do&rine, that, where articles 
and a fettlement are made before marriage, and 
the fettlement is made in purfuance of the articles, 
if the words “ heirs of the body ” are tranfcribed from 
the articles into the fettlement, they will be altered in 
Chancery, is fully confirmed by the following cafe : 

§ 41. By articles before marriage, an eftate was Roberts v, 
agreed to be fettled on the hufband for \i£e t fans wafte, 
remainder to the heirs male of his body, with power 
to raife portions for younger children. 

A fettlement was afterwards made before the mar- 
riage, in purfuance of the articles, which adopted the 
very Words of the articles. ' After the marriage, the 
hufband levied a fine of the eftate, and declared the 
ufes to himfelf in fee. The fon of the marriage brought 
his bill to have the fettlement rectified according to the 
intention of the articles, which was to make his father 
tenant for life only ; though the words, both of the 
articles and fettlement, in conftrudion of law, made 
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him tenant in tail : for, if fuch was the intent, it was 
fieedlefs to give him a power to raife portions. 

Lord Hardwicke decreed the ’lands flipujd . be con- 
veyed to the fon in tail, 

$ 42. If the fcttlement is made after the marriage, 
and adopts the words of the articles, it will be re&ified 
in the fame manner as in the former cafes. 

gtreatfield v. * S 43* A perfon, by articles previous to his marriage, 
FWreff jiep a g ree d to fettle lands, to the ufe of himfelf and his in-, 
*76. • tended wife for their lives, and the life of the furvivor j 

and, after the furvivor ’s deceafe, to the ufe of the heirs 
of the body of the intended hulband on his wife begotten, 
with remainders over. The marriage took effe£t ; and, 
feveral years after, the hufband, by deed reciting the 
articles, fettled certain lands to the ufe of himfelf and his 
wife for their lives, and the life of the longeft liver of 
them ; and, after their deceafe, to the ufe of the heirs 
pf the body of the hufband by his laid wife, remain- 
der to the right heirs of the hufband. 

- It was decreed by Lord Talbot , that the hufband 
ought only to be tenant for life, and the fettlemen$ 
papft be rectified in that refpedt. 

§ 44. This do&rine is adopted only in cafes of mar* 
page articles, and is not extended to limitations, in 
fptjleme.nts pf the lpgal eftate^ 


% 45 ?. 
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S 45. John Watkins, by fettlement on the marriage 
pf his eldeft fon, conveyed his efbate to truftees to the 
ufe of himfelf for life, remainder to his wife for life ; 
remainder to his fon John for life j remainder to his 
intended wife for life, for her jointure j remainder to 
the heirs of the body of the .faid intended wife by the 
faid John the fon to be begotten, and their heirs and 
alligns for ever ; remainder to the right heirs of John 
the fon for ever. 

It was contended, that, as it appeared by a recital 
in the fettlement, that it was made “ for the fettling, 

“ conveying, and alluring of the faid premifes to the 
“ feveral ufes therein-after expreffed,” a court of 
equity would rectify the fettlement, by inferring a li- 
mitation to the firft and other fons of the marriage, in 
the room of the limitation to the heirs of the body of 
the intended wife. But Lord Kenyon was clearly of 
opinion, that the wife took an eftate tail under the fet- 
tlement. 

$ 46. Although, where articles are entered into be- I.ep» t. 
fore marriage, and a fettlement is made after marriage, c-^Temp. 
different from thofe articles, the court will let up t’lofe Talbot. 2Cu 
articles againft the fettlement ; yet, when both, the 
articles and the fettlement are pro /ious to die marriage, 
at a time when all the parties are at liberty, and the 
fettlement is not expreffed to be made purfuant to the 
articles, if fuch fettlement differ from the articles, it 
will be confidered as founded on a new agreement, 
and will control the articles. 
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§ 47, The rule, in Shelley’s cafe, has been ^fopted 
in the conflru&ion of alignments of terms for years } 
and the words, heirs of the body, have been held to 
be words of limitation. 

% 48. A term for years was aligned in trull that 
baron and feme might receive the profits during their 
lives, and the life of the longer liver of them, and, 
after their death, to the heirs of the body of the wife 
to be begotten by the hufband ; the court held, that 
the whole intereft of the term veiled in the wife. But 
this decree was reverfed, and the reverfal affirmed 
by the Houfe of Lords $ but the do&rine eltablilhed 
by this reverfal was foon altered. 

§ 49. A term of years was affigned, in confederation 
of marriage, to truftees, upon truft to permit the huf-i 
band to enjoy the fame as long as he Ihould live, and, 
after his deceafe, to his wife, as long as fhe Ihould live ; 
and after their deceafe, to permit the heirs of the 
bodies of the faid hufband and wife to be begotten, 
to hold the premifes during the remainder of the 
term ; it was held by the Mailer of the Rolls, that the 
children of fhe marriage took by purchafe. But, 
upon a rehearing before Lord Keeper Her court , his 
Lordlhip obferved, he never heard it faid before the 
cafe of Peacock v. Spooner , that the limitation of a term 
in equity differed from the cafe of a freehold at com- 
mon law ; and, as that cafe was not exaftly parallel, 
he did not think himfelf tied up by it, and reverfed 
the decree made at the roils. 

§ 59. A term 
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5 50. A term was vetted in truftees by a voluntary 
deed, in truft to pay the profits to Sarah Sharp dining 
her life, and, immediately from and after her deceafe, to 
the heirs of the body of Sarah lawfully to be begotten, 
if the term fbould fo long endure ; and, for default 
of fuch iffue, to the granddaughter of the fettlor. 

Lord Hardwkke was of opinion, that the whole truft 
of the term vetted in Sarah Sharp. 

5 51. But where there were words of limitation 
fuperadded to the words heirs of the body, the con- 
ftru&ion has been different, 

§ 52. Edward BuJJey being pofTeffed of a term for 
fifty-nine years, by voluntary deed conveyed it to 
truftees in truft, to permit Grace Bujfey his wife to 
receive the rents and profits for the faid term of fifty- 
nine years, if fhe fhould fo long live, and after her 
deceafe to the ufe of the faid Edward for life, and 
after the deceafe of Edward and Graces then in truft 
for the heirs of the body of the faid Grace by the faid 
Edward , and to their executors, adminiftrators, and 
alfigns^ for the refidue of the faid term of fifty-nine 
years, and for want of fuch iffue, 

Lord Hardwicke was of opinion that the whole did. 
not veft in Grace , the words being, not words of limi- 
tation but of purchafe ; and that they might, from the 
circumftances of the cafe, be confidered as words of 
purchaf?, appeared from Archer's cafe, where the 

fuperadding 
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fuperadding words of limitation made the won! 
“ heir ** a word of purchafe. 

§ 53. Where a perfon on his marriage fettled a 
leafehold eftate to truftees, to the foie and feparate ufe 
of his intended wife for life, for her jointure, and 
from and after her deceafe, to the ufe of the heirs of 
the body of the wife, by the hufband to be begotten, 
and for want of fuch iifue, to the ufe of the hufband 
and his heirs for ever. Sir Jofeph Jekyll held, that on 
the wife’s death, the leafehold veiled in the heirs of 
her body, as purchafers. 
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TITLE XXXII. 
PEED. 


CHAP. XXVI. 

The fame Subjeft continued. — Of Perpetuities . 


f I. Perpetuities difc oitr aged. 

7. Hiflory of Settlements. 

IJ. Fjlatcs may be rendered un- 
alienable far Fives in Icing 
and 2 1 Tears after . 

13. This Rule is applied to fpring - 
ing and Jh fling Ufes . 

16. And atfo to Ujes ari/ing from 
Appointments . 

j8* Put tfot to Remainders after 
Fjlatcs Tail • 


21. unborn Perfon may b* 
made Tenant for Fife . 

23. £ vejled Remainder li- 
mited on that Kjlate 

24. But no FJlate can be limited 

to the IJfue of an unborn 
Perfon 

27. Thefe Rules applicable to De- 
clarations of 1 rifts of 
Terms for T'ears . 

29. Perpetuities created by Ad of 
Parliament . 


Section 1 . 

W E have feen that by the introduction of the 
feudal law into England , all real property was 
rendered unalienable, and that by degrees the pro- 
prietors of land acquired a power of alienation. And 
{his power was found to be i'o beneficial to the coun- 
try, that the Judges have for many centuries eftablifhed 
it as a rule, that real property fliould in no cafe be 
rendered unalienable, or as they ufually exprefled it, 
that perpetuities fhould not be allowed.' And this 
yule being founded on principles of general policy, is 
adopted by courts of equity in as full an extent, as by 
courts of law. 
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§ 2. Thus, it has been dated, that an unlimited 
power of alienation is an incident fo infeparably 
annexed to an eftate in fee fimple, that it can- 
not be reflrained by any provifo or condition what- 
ever. 

s 3. It was determined in the reign of Henry 8. for 
the fame reafon, that no remainder could be limited 
over after a previous difpofition of- the fee fimple : for 
if fuch remainder was allowed, the eftate in fee would 
become unalienable. 

§ 4. The ftatute De Donis Conditionalibut , was pro- 
cured by the nobility, for the purpofe of rendering 
their poffeflions unalienable. But the Judges, by 
means of thofe fictitious proceedings, called fines 
and recoveries, of which an account will be given 
hereafter, effectually defeated the operation of this 
ilatute, and alfo laid it down as a rule, that a 
tenant in tail cannot be reflrained from barring his 
eftate in this manner, by any provifo or condition 
whatever. 

5 5. Any other mode of retraining a tenant in 
tail from alienation* will alfo be deemed void* as tend- 
ing to a perpetuity. 

§ 6. Lands were limited by deed to A. for ninety- 
nine years, if he fhould fo long live, remainder to 
truflees to preferve contingent remainders, remainder 
to truflees for a term of one thoufand years, remain* 
der to the firft and other Tons of A, in tail male. 

With 
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With a provifo that die truftees fhould, after any con- 
tract of agreement wade by any of the perfons taking 
eftates under the deed touching the alienation of the 
premifes, but before any alienation ihould be made* 
or any aCfc done which might prevent the premifes 
from going according to the limitations aforefaid, 
by fale or mortgage, raife 5000 /. and pay the fame 
to the perfons who would be entitled to the premifes, 
in cafe the perfon contracting to alien were actually 
dead. 

The Matter of the Rolls faid, it was a mere device 
to prevent alienation, and therefore he declared that 
the trufts of the term, as tending to a perpetuity, and 
being inconttftent with the rights of the feveral perfons 
to whom eftates tail were limited by the deed, were 
void, and of no effeCt. 

§ 7. Mr. Butler has obferved, that the firft attempt 
at a fettlement was, the creation of an eftate in fee 
Ample conditional. This had two effeCts, that of fuf- 
pending the abfolute power of alienation, till the birth 
of iffue, and that of preferving the inheritance in a 
particular line of fucceflion. When thefe eftates were 
converted into eftates tail by the ftatute De Dorns , a; 
Ample intail of the land was Sufficient to preferve it in 
the family of the fettlor. Upon the introduction of 
fines and recoveries, fetdements of this kind were 
found to be ineffectual. But when hufbands feifed 
In right of their wives, and women, feifed of the gift, 
of their hufbands, were prohibited from alienating 
tfeofe eftates, it became ufual to limit the hufband’s 

eftate 
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eftate to the hufband and wife, and the heirs of the 
body of the wife, by the huiband, and to limit the 
wife's eftate to the hufband and wife, and the heirs of 
the hufband by the wife ; by which means the eftate* 
was fecured to the parents during their lives, and to 
the iflue, againft the a ft of either parent. Nothing 
but the concurrent aft of both parties could deprive 
the iflue of the eftate. It was protefted againft the 
caprice or extravagance of one of the parties, fo long 
as the other refufed to co-operate in unfettering the 
intail, while there was a provifion for unforefeen 
events, by their co-operation during their joint lives. 
And during the life of the furviving parent, the fame 
effefts might be produced, by the co-operation of that 
parent and the iflue; and after the deceafe of both 
parents, the eftate was reftored to the iflue with a 
complete power of alienation. 

§ 8. The laft mode of making fettletfierits, and 
wfiich ftill continues to be praftifed, was to limit the 
eftate to the intended hufband for life, remainder to 
the intended wife for life, remainder to the firft and 
other fons of the marriage, fucceflively in tail ; by 
which means the eftate was rendered unalienable until 
the eldeft fon of the marriage attained ' the age of 
twenty-one years, when he could join with his father 
or mother in fuflering a common recovery, by whicff 
the eftate tail limited to fuch eldeft fon, and all thd 
fubfequent eftates, were barred ; and a new fee ftmpfe 
acquired. 
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$ 9. There was one inconvenience attending limita- 
tions of this kind, namely, that the tenant for life 
might bar and deflroy the remainders limited to his 
firli and other fons by the alienation or forfeiture of 
his eftate ; but the invention of truflees to preferve 
contingent remainders, of which an account has been 
already given, proved an effectual remedy to this 
abufe. 

§ 10. Another mode of protracting the power of 
alienation was invented long after, by limiting the 
eftate to the father for ninety-nine years, if he fhould 
fo long live, and veiling the freehold in truflees dur- 
ing his life, upon which there was a limitation to the 
firfl and other fons (then unborn) of the father, fuc- 
ceffively in tail ; by which means the power of barring 
the intail was in general protracted, until the death 
of the father. 

§ 11. In confequence of the general admiflion of 
thefe modes of fettling eflates, it became fully efta- 
blifhed that real property might be rendered unalien- 
able during a life in being and twenty-one years after. 
From one life the courts gradually proceeded to feveral 
lives in being at the fame time, for this" in fact only 
amounts to the life of the furvivor ; and as it may 
happen that a tenant for life, to whofe unborn fon 
an eftate tail is limited, may die leaving his wife 
enfient, an allowance has alfo been made for the time 
of geftation of a pofthumous child. 
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$ 12, It may, therefore, be now kid down 9* a 
certain rale of law, that an eftate may be mndomd 
unalienable during the exiftence.of a life, or any nura* 
ber of lives in being, and nine months, and twenty* 
one years after j but ail reftraints on alienation which 
exceed this period, are void. And, in the cafe of 
deeds, the limitations are alfo void. 

§ 13. We have feen, that in thofe conveyances which 
derive their effect from the ftatute of ufes, fpringing 
and fluffing ufes might be created to arife upon or after 
Tiui 6 . ch. 5. a Uroitation in fee-fimple, and, it having been deter- 
C 17, &e. mined, that neither a fine or recovery, or any other 

1W «1 V# m 

Carew, aft of the firft taker, flbould defeat fuch fpringing or 
tiufting uie, it became therefore neceffary to ascertain 
t Com. R.so. the time when inch ufe feould become veiled; for, other-. 

wife, fpringing and fluffing ufes might be limited on fuch 
remote contingencies, as to create perpetuities. It is, 
therefore, now fully eilabliihed, that if an eftate in 
fee-fimple is fixft limited, the event on which the fpring- 
ing or fluffing ufe is to arife muft be fuch, that it muft 
cither take place, or become incapable of taking place, 
during the exiftence of one or more life or lives in 
bring, and nine months and twenty-one years after. 

§ 14- Thus, if there be a limitation of a ufe to A. 
and his heirs, with a provifo, limiting the eftate to JS. t 
if A. dies without iftue living at the time of his death, 

• cbc if A. and B. both die without iftue living at the 
deceafe of the furvivor of them, or, if A. has no child 
who attains the age of 21, or if neither A. nor B. 
have a child who attains the age of 2 1 , it is a good pro- 
9 vifo i 
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yHo ; fear thefe events arc fuch, that they rauft happen, 
ot become Incapable of happening within the period 
above mentioned. But, for the fame reafon, fuch a 
provifo would be bad, if limited to take effect after 'an 
indefinite failure of iflue of C. a ftranger, as that event 
might not happen till long after that period. 

§ 1 5. Where hufband and wife levied a fine of the 
wife's eftate to the ufe of the heirs of the body of the 
hufband on the wife begotten, remainder to the huf- 
band in fee, the limitation to the heirs of the body of 
the hufband was held to be void as a contingent re- 
mainder, for want of a preceding eftate of freehold to 
fupport it. And Mr. Feame obferves, there was no 
fort of ground to maintain the validity of the limitation 
to the right heirs of the hufband, as a future ufe, as it 
was poftponed to a general failure of heirs of the 
body of the hufband, by the wife, which was too 
remote. 

§ t6. With refpeft to contingent ufes arifing from 
the a£t of the parties, that is, by the execution of 
powers of revocation and appointment, it has been ob- 
ferved, that an appointment operates under the flatute 
of ufes, not as a conveyance of the* land, but as a fub- 
ftitution of a new ufe in the place of a former one* 
and a defignarion of the perfoft in whom the new ufe 
is to veil ; and the perfon taking under a power, de* 
rives his eftate, not from the perfon executing the 
power, but under the original conveyance by which 
the power was created, in the fame manner a3 if the 
ufe appointed had been originally limited to him in 
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fuch conveyance ; and that the ufe, when appointed 
by the perfon executing the power, is fed by the feifin 
of the truftees to ufes in the fame original conveyance. 
From thefe principles, it follows, that the ufe created 
by an appointment under a power, muft be fuch as 
would have been good, if limited in the original deed. 
And that, if fuch ufes would have been void, if limited 
in the original deed, as too remote and tending to* a 
perpetuity, they will alfo be void, if limited by an ap- 
pointment under a power. 

Spencer ▼. S 1 7* John Duke of Marlborough devifed all his 
Marlborough, e ^ ates to truftees and their heirs, to the ufe of his 
3 Jiro. Pari, daughter Harriet Countefs of Godolphin for life j re- 

232 ‘ mainder to Lord Ryalion her eldeft fon for life ; re- 

mainder to truftees to preferve contingent remainders ; 
remainder to the firft and other fons of Lord Ryalion 
in tail male ; remainder to Lord Robert Spencer (eldeft 
fon of his fccond daughter Ann Countefs , of Sunder- 
land') for life ; remainder to truftees to preferve con- 
tingent remainders ; remainder to his firft and other 
fons in tail male j remainder to Charles Spencer (after- 
wards Duke of Marlborough ) in the fame manner; 
and inferted a claufe in his will, empowering his truf- 
tees, on the birth of each fon of the faid Lord Ryalton 9 
Lord Spencer , and Lord Charles Spencer , to revoke 
and make void the refpe&ive ufes limited to their re- 
fpe&ive fons in tail male, and, in lieu thereof, to limit 
the premifes to the ufe of fuch fons for their lives, with 
immediate remainders to the refpe&ive fons of fuch 
fons, feverally and refpectively, in tail male : and he, 

gave 
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gave his houfehold furniture, gold, plate, &c t in the 
fame raannen 

Upon an application to the Court of Chancery' by 
the truftees, for further direftions in the carrying the 
trufts of the will into execution, a queftion having 
arifen touching the power given in the will to revoke 
the ufes limited to the firfl and other Tons in tail, and 
to limit the premifes to the ufe of fuch Tons for life 
only j the Lord Chancellor declared, that the claufe 
of revocation and fettlement in the will, as tending to 
a perpetuity , and repugnant to the ejlate limited , was 
void and of no effeff. 

On an appeal from this decree to the Iloufe of Lords, 
it was argued, on behalf of the appellants, that the 
fame policy of the law, which will not permit eftates 
to be fixed unalienably in one family for ever, will fup- 
port and protect the means of preferving them till they 
come to that point, at which the mifchiefsof a perpetual 
reftraint may commence; the one being as necelfary an 
incitement to induftry as the other. This point, how- 
ever, is difficult to fix. It has not yet been fixed by 
any legifladve or judicial aft or authority. It has, in- 
deed, been determined, that ellates may be made un- 
alienable for the duration of ‘any number of lives in 
being, and for 2 1 years beyond, and, in fome infiances, 
ftill farther : but • no judicial determination has faid 
what are the precife bounds, which fhall in no infiance, 
nor by any means, be exceeded. The particular mode 
of conveyance, though it may be new, or, according 
to the exprefiion in the law-books, of the tendency of 

Kk 2 the 
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the limitation to a perpetuity, is not fufficient to render 
fuch conveyance or limitation void. The interpofidon 
of truftees, to fupport contingent remainders, is an 
invention introduced about a century ago ; ' an inven- 
tion, which tended greatly to fufpend and reftrain the 
powers of alienation, and yet it is now become the 
cftablifhed mode of fettlement : every limitation of 
eftates, and every reftraint of alienation, has a propor- 
tionable tendency, in fome fenfe, to a perpetuity. 
That if the means, made ufe of in this will, to make 
part of the Duke of Marlborough * s eftate accompany 
the honours and eflates for one fucceflion beyond the 
common limitations, were regular and according to the 
courfe of law, they feemed to introduce no danger of 
a perpetuity ; fince the reftraint would not go beyond 
the fons of the feveral noble perfons named in the will ; 
and the immediate defcendants of fuch Cons would be 
tenants in tail, and have a power of alienation. That, 
if the truftees had executed this power upon the birth 
of the appellants, and the refpondent the Duke, it was 
apprehended, that a court of equity would not have 
interpofed to impeach it ; and if, after an execution 
of the power, the limitations being to perfons in ejj e, 
though for Ufe only, would have been fupported, the 
negleft of the truftees ought not, in equity, to preju- 
dice the infant cejlui que trufts ; but, it being a power 
which the truftees were enjoined to execute, the court 
fhould confider it as executed from the refpe&ive times, 
when it ought to have been executed ; that is, from 
the births of the leveral fons of the refpedive no- 
minees. 


On 



Tide XXXII. Deed . Ch. xxvi. §17, 

On behalf of the refpondent, the Duke of Marl- 
borough^ it was contended that, in the ordinary courfe 
of family fettlements, nothing lefs than an eftate fail 
is limited to perfons not in ejje* It has been hitherto 
underftood to be the only method of carrying on fuc- 
ceffive remainders of inheritance, by way of ftridt fet- 
tlement, in the families of fucceflive tenants for life, 
confidently with the rules of law : for, if the grantor 
fhould, after the firft veiled eftate of freehold, limit a 
contingent eftate or ufe for life to a perfon unborn, 
and then follow it with contingent remainders in tail to 
the fons or children of fuch unborn tenant for life, 
fuch contingent limitations of the inheritance would be 
void. This arifes from the policy of the law againft 
perpetuities, that the veiling of the inheritance or 
ownerihip may not be fufpended beyond the compafs 
of a life or lives in being, or beyond the age of 2 1 of 
the firft unborn tenant in tail, during whofe infancy 
the law itfelf will reilrain his power of alienation. That 
whoever has the veiled eftate in land, is the abfolute 
owner, whether he is tenant in fee-fimple or tenant in 
tail $ it being equally contrary to the rules of law, to 
prohibit either from exercifing the powers of alienation 
incident to his eftate. Conditions to reftrain thefe 
powers generally are void, as being repugnant to the 
eftate limited j and it is admitted, that by the diredt 
limitations in a deed, or devifes in a will, the grantor 
or teftator cannot limit an eftate tail to a perfon un- 
born and ihe heirs of his body, and, immediately upon 
the event of his birth, direct it to ceafe as to fuch a 
tenant in tail, and continue as to his iflue. If the law 
)8 undoubted, equity mud follow itj that the fame 

K k 3 fubftantial 
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fubftantial rules of property may be followed by both 
jurifdi&ions. And, as the law will not allow the tefta- 
tqr, by diredfc limitations, to turn a contingent remain- 
der-man in tail into a tenant for life, at the very inftant 
of time when the eftate would veft, fo, neither will 
equity allow him, by way of revocation, or, rather, by 
yeay of imperative truft, to enable truftees, as his in- 
ftruments, to convert the tenant in tail after his birth 
into a tenant for life ; which change the author of the 
truft himfelf could not effectuate, by any proper legal 
limitations originally inferted in his will, S$uodcunque 
prohibetur fieri ex direfto , prohibetur et per cbliquum. 
That if the power given to the truftees, to revoke the 
ufes upon the birth of the refpondent, was allowed to 
be good, it would have been equally fo, had it extend- 
ed to aU future generations, and made the eftate for 
ever unalienable, which would be hardly contended. 
The teftator raoft clearly intended a perpetuity, and 
openly avowed his defign : with this view, he kept the 
different adls of parliament conflantly before him, both 
in his will and in the deed of 1712 ; adopting the fame 
form of expreffion, with the falvo, of as far as may be 
by law. And, being ftill confcious that the ingenuity 
of his lawyers, however fkilful, could not keep pace 
with the legiflative authority, he requefted the fan&ion 
of parliament to the fettle merit of his eftates purfuant to 
bis will , and according to his intentions expreffed therein ; 
fo that the fame might be unalienable as the honour and 
manor of Woodftock;. 

After hearing counfel on this appeal, the Judges 
were ordered to deliver their opinions to tfte Houfe upon 

the 
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the following queftion ; viz. Whether by the rules 
« of law, an eftate tail, limited to the ufe of perfons 
M unborn by any deed or will, can, by virtue of any 
“ power given by fuch deed or will to truftees, be re- 
“ voked upon the births of fuch perfons, and a new 
“ eftate be limited to fuch perfons for their lives re- 
“ fpe&ivcly, with remainc^r to the iffue of fuch per- 
“ fons refpe&ively in tail male?” And, the Lord 
Chief Juftice of the Common Pleas having delivered 
the unanimous opinion of the Judges in the negative, 
it was thereupon ordered and adjudged, that the appeal 
fhould be difmiffed, and the decree therein complained 
of be affirmed, 

§ 1 8. It is, however, otherwife, '■with refped to But not to' 
contingent ufes limited upon or after an eftate tail ; t er £1 «Tlc • 

thefe may be given fo as to take effedt at any indefinite V ail - 
period of time, without regard to the rule above ftated : 
becaufe a recovery fuffered by the tenant in tail, before Vide Tit. 36. 
the happening of the event on which the limitation is 
to arife, will deftroy fuch limitation. 

§ 19. Thus, if an eftate be limited to A. in tail, or Goodin v. 
to A. for life, remainder to B. in tail, or to the firft e ‘ L,ev * 
and other fons of A. in tail, a fimilar limitation over 
to a ftranger, to take place on C.’s dying without iflue, 
would be good, becaufe it may be .barred by a re- 
covery, 

§ 20 . Such is the provifo frequently inferted in fet- T i„ft. 327 *. 
tlements, where, after a limitation of feveral ufes in 2 ‘ 
ftrift fettlement, a claufe is inferted for fluffing the 

Kk 4 eftate ' 
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eftate to a fecond branch of the family on the event of 
another eftate eyer coming to any of the perfoni to 
whom the fettled eftate is limited, which, by poffibility, 
may not happen for many centuries, and then actually 
take place, 


An unborn § 2i. It was formerly much doubted, whether a 1L 
bc'made'Te- fl^^tion f° r life to 111 unborn perfon was good ; but it 
pant for Life, is now fully fettled, that fuch a limitation is valid. 


I Eaft. Rep. In a modem cafe. Lord Kenyon faid, — “ I remem* 
***’ “ ber hearing Lord Mansfield fay, that when the pafe 

Ante f, 17. “ of Spencer v. Duke of Marlborough was to be argued 

f< in the Houfe of Lords, there was found to be a mif- 
take in the printed reafons on the part of thofe who 
i c oppofeu the execution of the power in the manner 
f ( intended ; for, it had been ftated, that there could 
“ not be a limitation to an unborn child for life, but 
that was found to be wrong ; for, certainly, there 
“ may be fuch a limitation : they therefore cancelled 
f* that reafon, and framed another, ftating the propo- 
fition to be, that there could not be a limitation to 
“ an unborn child for life, with limitations to the ifliie 
of fuch unborn child in fucceflion i and that doc- 
trine was diftincUy laid down by the learned Judge 
f e who delivered the opinion of the Judges in the 
5 ‘ Hpufe of Lords.'* 


flay y. Co- 
ventry, 

3 Term R. 
83. Fearne 
Ex. Dev. 
326. 

Cafes & Op. 
T& iifi'. 


§ 22, This do&rine has been fully confirmed ii} 
two modern pafes ; imonp of wfiich. Lord Kenyan laid, 
** The law is now clearly fettled, that an eftate for 
“ life may be limited to unborn ifiixe, provided the de- 

yhof 
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« vifor does not go farther, and give an ellate in foo 
h celfion to the children offuch unborn iffue.” 

§ 23* It is now alfo fettled, that a veiled remainder 
may be limited upon an ellate for life to an. unborn 
perfon $ and the late Mailer of the Rolls (Lord Al* 
•vanley) has laid, — “ A queftion might arife, how far 
“ an unborn child is to be made tenant for life, but 
“ it is eftablilhed on good principles in precedent, cer-* 
“ tainly that this may be. The doubt was, whether 
“ this was not tying up the ellate beyond lives in be- 
“ ing, and 2 1 years afterwards $ but that is not fo, 
“ where the abfolute interell is difpofed of and veiled, 
“ though part is given for life. For that perfon, with 
“ the perfon having the abfolute interell, may difpofe 
of it ; it is not unalienable.” 

§ 24. But it is equally clear, from what has been 
Hated in the preceding fe&ions as laid down by Lord* 
Kenyon , that an ellate limited to the ifiue of an unborn 
perfon, as purchafers, would be void ; for this would 
be a poflibility upon a poffiblity, which the law will in 
no cafe permit $ and would alfo render an ellate fo li- 
mited unalienable during a longer period than is 
allowed. 

§ 25. An ellate may be limited by an appointment 
to a perfon for life, who was not born at the time 
when the deed by which the power was created was 
fxecutcd. 


5 °$*: 
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$ 26. A power was given in a marriage fettlement 
to the hufband and wife, and the furvivor, to appoint 
the eftate to ail or any of the children of the marriage. 
The wife appointed an eftate to one of the daughters 
for life, remainder to the eldeft fon for life ; remain- 
der to truftees to preferve contingent remainders ; re- 
mainder to his firftand other ions in tail male, remain- 
der to the daughter in fee. 

Lord Kenyon faid, the wife had no power to appoint 
to the children of unborn children, but fhe was con- 
fined to execute her power among the children. So 
far, therefore, as fhe appointed an eftate for life to the 
daughter, with remainder for life to the fon, fhe did 
well j beyond that, fhe exceeded her power in appoint- 
ing to the iffue of the daughter, and, therefore, the 
excefs was void, 

§ 27. The rules refpe&ing perpetuities are as appli- 
cable to declarations of trufl of terms for years, as to 
any other conveyances ; but the cafes on this fubjeft 
being governed by the fame principles as thofe by 
which executory devifes of terms for years are regu- 
lated, will be ftated under that head, 

\ 

§ 28. It has been already ftated, that tenants for 
life, and alfo tenants for years, may be reftrained from 
alienating their eftates by means of a condition or co- 
venant. 

§ 29. Eftates may be rendered unalienable by a£t 
of parliament, as in the cafe of eftates tail granted by 

the 
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Ae Crown to individuals as a reward for fervices, where 

the remainder or reverfion is veiled in the Crown, Tit. 3 5. c. 13. 

which cannot be barred by fine or recovery, T1t.36.c- 13. 


§ 30. There are alfo feveral inftances of particular 
eftates whifch are rendered unalienable by a£t of par- 
liament. ; Thus, by a private a 61 , 3 Cba. 1., thecaftle, 
honour, manor, and lordlhip of Arundel > together with 
other eftates, were limited to Thomas Earl of Arundel 
and Surrey , and the heirs male of his body ; remain- 
der to the heirs of the body of the faid Earl ; remain- 
der to Lord William Howard , and the heirs male of his 
body ; remainder to the heirs of the body of the faid 
Lord William Howard ; remainder to the faid Earl of 
Arundel and his heirs. And it was further enacted, 
that neither the faid Thomas Earl of Arundel , nor any 
the heirs male or other heirs of his body, nor any other 
perfon or perfons his or their heirs male of his or their 
bodies iffuing, to whom any eftate of inheritance of or 
in the premifes, or any part thereof, fhould thereafter 
come, defcend, or accrue by force or means of the 
faid a£t, fhould thereafter alien, give, grant, bargain, 
and fell, or otherwife convey away the fame, or any 
part thereof, or any other thing do, which fhould or 
might be to the difherifon of the heirs inheritable by 
force of the faid a£t. 


Mountjoy’i , 
Care, 3 Rep. 

3 *- 


§ 31. By the flatute $ Ann, c. 3., it is enabled, 
that the Duke of Marlborough fhall Hand and be feifed 
of the honour, manor, and park of Woodftock y for and 
during the term of his natural life ; remainder to the 
heirs male of the body of the faid Duke j remainder 
3 to . 
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to all his daughters, and the heirs male of their rsfpec- 
tive bodies, feverally and fucceflively, according to the 
priority of their birth, with a provifo, that neither the 
Duke or the heirs males of his body, nor any of his 
daughters or the heirs males of their bodies, fliould 
have any power, by fine or recovery, or any other 
aflt, to binder, bar, or difuiherit any the perfon or per- 
rons to or upon whom the faid manors, SisV. were 
thereby limited, from holding or enjoying the fame, 
according to the limitations in the ad mentioned. 


TITLE 
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§ i , Alienation by matter of Re- 
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Se&ion 1 . 

J^JAVING explained the nature and operation of 
deeds entered into by private perfons, which 

derive their effect from the confent of the contracting 

«• 

parties ; I fhall now proceed to treat of thofe affu- 
rances which are effected by matter of record ; that 
is, where the fanCtion of a court of record is called in 
to fubftantiate, preferve, and be a perpetual teftimony 
of the transfer of property from one perfon to 
another. 

§ 2. The firft of thefe is a private aCt of parlia- 
ment, which derives its origin from the following cir- 
cumffances. 

It was a common practice, fo early as in the reign 
of Edw. 1. for perfons to prefent petitions to parlia- 
ment for relief in private affairs. Thefe were referred 

to 
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to certain prelates, earls, and barons, who were ap* 
pointed, at the meeting of every parliament, to be 
receivers and tryers of petitions ; who, upon exami- 
nation of the contents of fuch petitions,, indorfed 
upon them what courfe was to be purfued by the 
petitioner? to obtain redrefs. 

§ 3 .In thefe cafes, where the petitioners might have 
relief by the ordinary courfe of law in the King's 
Courts, the anfwer was, that the petitioners might 
fue at common law ; and fometimes the petition was 
referred to the proper court, in which the cafe was 
determinable. But in thofe cafes where the petitioner 
could have no relief without a new law, made by an 
a£t of parliament, either in that particular cafe, or 
which might by a general purview extend to if, the 
petition was referred to parliament, and an award was 
made upon it by the King and the Lords, or by the 
Lords alone, and fan&ioned by the King, which had 
all the force and effect of a ftatute. 

§ 4. In the firfl year of the reign of Hen. 4. the 
commons indiredtly claimed a right of concurring 
with the Lords in the conlideration of petitions, and 
of joining in the awards made upon them ; but the 
Archbifliop of Canterbury told them, in the King’s 
name, that they were only petitioners, and that all 
judgments appertained to the King and to the Lords ; 
unlefs it were in ftatutes, grants, fubiidies, or fuch 
like, the which order the King would from that time 
be obferved. 


It 
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/ * 

It became, however, fully eftablifhed in the reign 
of Richard 3. that no award could be made on a 
private petition, without a formal and complete aft of 
the .whole legiflature : and, therefore, froifc that 
period they have been called private aSs of parliament , 
and are diftinguifhed in the ftatute book from public 
ones. 

§ 5. A private aft of parliament is defcribed by 
Lord Ch. Baron Comyns, to be a ftatute, which con- 
cerns ’only a particular fpecies, or thing, or perfon. 
And in 39 Eliz. it was refolved by the Court of King's 
Bench, that the ftatute 21 Hen. 8. c. 13., by which 
fpiritual perfons were abridged from having pluralities 
of livings, was a general" aft ; becaufe it concerned 
' the whole fpirituality in general : but it was admitted 
that the ftatute 18 Eliz. c. 6., concerning colleges in 
the two univerfities, and the colleges of Eton and 
Wincbejler , was a private aft. It was alfo obferved 
that the ftatutes 13 Eliz. c. 10. and 18 Eliz. c. 11., 
concerning colleges, deans, and chapters, hofpitals, 
parfon, vicar, or any other having any fpiritual or ec- 
clefiaftical living, were general afts : and that the 
ftatute 1 Eliz., concerning leafes, made by 

bifhops, was a fpecial private aft, becaufe it concerned 
the bifhops only, who are. but a fpecies of the fpiri- 
tuality. 

§ 6. It. is faid in the fame cafe, that, if an aft is 
fpecial, that extends ad fpecies , a multo fortiori it is 
fpecial or particular, which extends ad individua . 
Now, although the matter be fpecial, *fo that under it 
there are no individua , yet if it is general as to per- 
fons, 
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Tons, it is a general aft : but, if it concerns aliquod 
Jingulare feu individuum , although it be general as to 
perfons, it will be deemed a private aft. So, although 
the aft as to perfons is general, but the matter thereof 
concerns ind'midua or lingular things, as a particular 
manor-houfe, houfe, &c. or all the manors, houfes, 
£sV. which are in one or fundry particular towns, or 
in one or divers particular countries, it is a private 
aft. 


§ 7. It is alfo laid down by the court in Holland *s 
cafe, that every aft, although the matter thereof con- 
cerns individua or fmgular things, yet if it touches 
the King, is a public aft : for every fubjeft has an 
intereft in the King, as the head of the common- 
wealth. And it was refolved in the cafe of Willion v. 
Berkeley , that an aft, which was made in 35 Hat. 8., 
by which all conveyances made by the Lady Catherine 
( Henry the 8th’s Queen), or to her, by or to the King, 
fhould be valid, was a public aft. 

§ 8. In a public aft there may be a private claufe, 
as in the ftatute 3 Jac. 1 . the claufe, which gives the 
benefices of recufants in particular counties to the 
univerfities/is a private aft. 

§ 9. The ftatute 23 Hen. 6 . c. 9., refpefting bail- 
bonds, was for a long time confidered as a private 
aft i but, in a modern cafe, it was held to be a public 
one. 


$ 10. A private 
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$ 10. A private ad is riot printed or publilhed 
among the laws of the feffions ; it remains, how- 
ever, inrolled among the public records, and in ge- 
neral it* muft be fpecially fet forth and pleaded, 
otherwife no judge or jury are bound to take notice of 
it. But it has lately been a pradice to infert a claufe 
in ads of a private nature, declaring (hat they fliall be 
deemed public ads. 



1 Tnft. 98 i. 
n. 1. 


§ i r. In modern times a private ad of parliament 
refpeding real property, ufually called an eftate ad, 
is a conveyance or fettlement of lands or heredita- 
ments, made under the immediate fandion of parlia- 
ment, in cafes where the parties are not capable of 
fubftantiating their agreements without the aid of the 
legiflature ; and where the carrying fuch agreements 
into effed is evidently beneficial to the parties. 

§ 12. It would be utterly impoflible to enumerate Some Cafes 
the variety of cafes in which private ads of parliament vau Afts^nay 
may be obtained. A few of them lha.ll however be ke obtained, 
mentioned. 

§ 1 3. Where a perfon is tenant for life, with re- 
mainder to his firft and other fons in tail, under a will 
or fettlement, and he either has no children, or has 
children under age } if an opportunity offers of felling 
the eftate to great advantage, a , private ad may be 
obtained veiling fuch fettled eftate in truftees in fee, 
difeharged from the ufes of fuch will or fettlement, 
upon, truft to fell the fame, and to lay out the money 
Vol. IV. LI in 
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in the purchafe of other lands, to be fettled to the 
feme ufes. 

§ 14. Where a per {bn, having an eftate in find 
fettlement, has an opportunity of making an advan- 
tageous exchange with another perfon, or is defirous 
of exchanging his fettled eftate, for another eftate 
whereof he is feifed in fee : a private ad may be ob- 
tained for veiling the fettled eftate in the perfon with 
whom fuch exchange is agreed to be made $ or in the 
tenant for life himfelf, in fee-iimple, and limiting the 
eftate taken in exchange to the fame ufes, to which 
the fettled eftate flood limited. 

S 15. Where an eftate, limited in find fettlement, 
is charged with the payment of a confiderable fum of 
money, an ad may be obtained for veiling the whole 
or a competent part thereof in truftees in fee, upon 
truft to fell the fame and pay off the debt, and to lay 
out the furplus in the purchafe of other lands to be 
fettled to the old ufes. 

§ 16. Where a tenant for life has no power of 
making long leafes, and it would be advantageous to 
the<eftate if it could be let for a long term of years j 
an ad may be obtained for enabling the tenant for life 
to make long leafes, under fuch refervations and 
reftridions as are neceflary to render luch leafes bene- 
ficial to the eftate, and to the perions in remainder 
and reverfion. 


$ ip Where 
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§ 17. Where a tenant has expended his own money 
in making improvements which will be beneficial to 
the inheritance, or is defirous of making inch im- 
provements, an ad may be obtained enabling him to 
charge the eftate with the money fo laid out, or to be 
laid out, on fuch improvements. 

§ 1 8. Where a bifhop or other ecclefiaftical perfon 
has an opportunity of exchanging lands, whereof he 
is feifed in right of his bifhopric, for other lands of 
greater value, a private ad may be obtained for con- 
firming fuch exchange. 

§ 19. Where it is neceflary that the eftates of a 
lunatic fhould be fold for payment of debts and in- 
cumbrances, an a d may be obtained for veiling fuch 
eflates in truftees j upon truft to fell the fame, and to 
apply the money in payment of the debts and in- 
cumbrances, under the diredion of the Court of 
Chancery. 

§ 20. Where an eftate is vefted in feveral perfons, 
as co-parceners or tenants in common, fome of whom 
are lunatics, or infants, or tenants for life, and a fair 
afid juft partition is made thereof j an ad may be ob- 
tained for confirming fuch partition, by which the 
infants, lunatics, and remainder-men, will be bound : 
and each perfon, to whom a fhare is allotted, will ac- 
quire the legal eftate therein. 

§ at. Where a male infant is defirous of marrying, 
with the approbation of his parents or guardians, an 

L 1 2 ad 
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aft may be obtained enabling him to make a proper 
Settlement on fuch marriage, fuch Settlement to be as 
valid as if he was of age. And there is an aft in 
14 Ediv. 4. by which it was ordained, that Henry 
Duke of Buckingham fliould be taken, reputed, and 
adjudged, as a perfon of full age ; and that all things, 
by him or againft him to be done, fliould be of fuch 
force and effeft as if they were done at his full age. 

§ 22. Where fomething has been omitted in a deed, 
which is abfolutely neceffary to carry it into execution ; 
or where there has been a palpable and evident mif- 
take ; an aft may be obtained to Supply Such omiflion, 
or to reftify Such miftake. 

§ 23. Where a private aft originates in the IlouSe 
of Lords, the mode of proceeding is thus : — A peti- 
tion is prefented to the HouSe of Lords, figned by all 
the parties interefted in the aft j Hating the fafts, and 
praying leave to bring in a bill for the purpofe therein 
mentioned. This mufl be prefented by a peer : and 
an order of the houfe is made, referring the petition 
to two of the judges, who are authorized and direfted 
to Summon all perfons concerned in the bill before 
them ; and, after hearing them and peruflng the bill, 
to report to the houfe the Hate of the cafe, and their, 
opinions thereupon, under their hands, and to Sign 
the bill. 

§ 24. The petition is then prefented to the two 
judges to whom it is referred, together with a draft of 
the bill : all the recitals in the bill are proved before- 

them 
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them in the fame manner as on a trial in eje&ment. 
The judges then make their report, and certify, that 
the bill is proper for effectuating the purpofes in* 
tended. 

§ 25. The bill is brought into the houfe, read 
twice, and committed ; the fame proofs muff be fub- 
mitted to the committee, which were produced before 
the judges ; and the chairman reports it to the houfe. 
It is then read a third time, and fent to the Houfe of 
Commons, where it goes through the fame forms, 
and is fent back to the Houfe of Lbrds, to receive 
the royal affent ; which is given by the words, 
“ Soit fait , come il ejl defire” 

§2 6. Where a private aCt of parliament originates 
in the Houfe of Commons, a petition is prefented, 
figned by the parties who are fuitors for fuch bill ; 
ftating the fa£ts, and praying leave to bring in a bill, 
which is prefented to the houfe by a member. A 
motion is then made, that it be referred to a com- 
mittee to examine the allegations in the petition. 
The evidence mull be produced before this committee, 
and when concluded, the chairman makes his report, 
and moves for leave to bring in a bill purfuant to the 
petition. The bill is then brought in, read twice, 
and committed : all the evidence is again produced 
before the new committee, which the chairman reports 
to the houfe, and moves that the bill be engroffed. 

It is then read a third time, and fent to the Houfe of 
Lords. There it is twice read, and then committed : 
the evidence is again produced before the committee 

LI 3 of 
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of the Houfe of Lords ; the Lord in the chairreports 
the bill to the houfe ; it is read a third time, and then 
receives the royal affent. 

§ 27. The confent of all parties in being, and capa- 
ble of confenting, who have theremoteft filtered in 
the propei ty affefted by the bill, is exprefsly required 
2 Comm. 345. to every private aft ; unlefs (fays Sir William Black” 
Jione) fuch confent appears to be perverfely, and with- 
out any reafon, withheld. 

§ 28. Where infants, or other perfons incapable of 
afting for themfelves, are to be bound by a private aft 
of parliament, a full equivalent mud be fettled upon 
them, in lieu of what is taken by the aft : and, in 
general, the legiilature will not fuft'er the property of 
infants, or other perfons incapable of afting for them- 
■ felves, to be altered by a private aft j unlefs it appears 
that they will be benefited by fuch alteration. 

§ 29. A general faving is now always added, at the 
clofe of every private aft, of the rights and interefts 
of all perfons whomfoever ; except thofe whofe con- 
fent is given or purchafed, and all perfons claiming 
under them, and who are therein particularly named. 

§ 30. By a number, of (landing orders, made at 
different times by theHoufes of Lords and Commons, 
which will be dated hereafter, every fort of precaution 
appears to have been adopted by the legiilature, to 
prevent the poflibility of furprife or fraud in obtaining 
private afts, and particularly as to eftate bills ; which 

mud 
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muft be referred to two judges,, to report on the fa&s, 
and the propriety of the bill. But Hill there hive 
been feme cafes, in which great impofition has been 
pradifed on parliament by falfe evidence. 

§ 3 1. With refped to the operation of a private 
ad, it is as powerful and efit&ive, if duly and pro- 
perly obtained, as a public one, in binding all thofe 
who are intended to be bound by it, and whole rights 
are not faved. But it has always been held, that a 
private ad does not bind ftrangers, even before the 
general pradice of inferring a faving claufe in every 
private ad was adopted. 

§ 3*. Thus, in 21 Hen. 7. it was adjudged, in the 
cafe of the prior of Cajik-acre and the dean of St. 
Stephens , that the ad 1 Hen. 5. c. 7., which gave the 
lands of priors aliens to the King, did not extinguilh 
an annuity of the prior of Cajile-acre , which he had 
out of a redory, parcel of a priory alien, though 
there was not any faving in the ad. 

S 33* So, in a cafe in 8 Jac. where the queftion 
was, whether the ad 32 Edw. 4. c. 7. which under 
certain circumftances authorizes the proprietors of 
grounds in forefls, after a 'felling, to inclofe them 
without the King's licence, for feven years, to pre- 
serve the Ipringing wood, fhould be conflrued io as to 
exclude peffons having right of common: upon this 
point Lord Coke reports one of the reafons, upon 
which the judges of the Common Pleas adjudged that 
the commoners were not bound by the ftatute. “ It 

L 1 4 “ appears 
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«. spears by the preamble, between what perfons, and 
cs for and againft what perfons this aft was made y 
et and the parties to this great contraft, by aft of 
« parliament are' the fubjefts having woods, tsfe. 
“ within forefts, chaces, and purlieus of the one part, 
“ and the Sling and the other owners of the forefts, 
** chaces, and purlieus of the other part j fo that the 
te commoners are not any of the parties between 
“ whom this aft was made/* and cited the cafe 
of the prior of Cajlle-acre . — And, in a fubfe- 
quent cafe. Lord Hale faid — “ Every man is fo far 
“ party to a private aft: of parliament, as not to 
ct gainfay it, but not fo as to give up his intereft ; *tis 
“ the great queftion in Barrington' % cafe, 8 Co. The 
** matter of the aft: there direfts it to be between the 
“ forefters and the proprietors of the foil j and there- 
“ fore it Ihall not extend to the commoners, to take 
“ away their common. Suppofe an aft fays, whereas 
* e there is a controverfy concerning land between A. 
“ and B., *tis enafted that A. Ihall enjoy it ; this 
** does not bind others, though there be no faving, 
“ becaufe it was only intended to end the difference 
“ between them two.** 


Will bar an § 34* It was formerly the ufual praftice, where a 
and*all Re-* tenant in tail applied for a private aft of parliament, 

maindenover. to bar his eftate tail, and convert it into a fee Ample, 
that the perfons in remainder and reverfion fhould 
give their confent to the aft j but although fuch con- 
fent be not given, yet an eftate tail, and all the 

remainders. 
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remainders, and the reverlion depending on it, may- 
be barred by a private aft of parliament. 

§35. This point is fully eftablilhed in an opinion, Cafe# and 
given by the late Mr. Booth on the following cafe : Opinions, 

8 vo. vol. 2. 
p. 400. - 

The Duke of Kingston being tenant for life under 
the will of Evelyn Duke of Kingston , with remainder 
to his firft and other fons fucceffively in tail male, re- 
mainder to Granville Earl Gower in tail male, with 
feveral remainders over. The Duke, having no fon, 
agreed with Lord Gower for the purchafe of his inte- 
reft in the eftates thus devifed, in coniideration of 
a 1, 000 /. And, in order to carry this agreement into 
execution, the Duke and Lord Gower , without the 
confent of any of the perfons in remainder, applied 
for an aft of parliament, ftating the preceding fafts ; 
and ftating that, although Lord Gower was enabled 
by law, with the concurrence of the Duke, to bar the -pit. 36. 
remainder in tail veiled in him, and all the remainders, 
and the reverfion expeftant thereon, yet, as the premi- 
fes, agreed to be purchafed by the Duke, were limited, 
after his death, to his firft and other fons in tail male, 
they could not be veiled in him in fee-fimple, without 
the aid of an aft of parliament. 

A private aft was accordingly obtained, by which 
it was enafted, that the eftates in queftion Ihould be 
veiled in two perfons and their heirs, freed from the 
ufes declared in the late Duke’s will, and Ihould be to 
the ufe of the then Duke and his heirs : and divers 
other eftates of equal or greater value were veiled in 

two 
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twoperfbat, to the 11ft of the Duke of Kingston £m 
life ; remainder to truftees to preferve contingent re- 
mainders ; remainder to his firft and other fons in tail 
nude 5 remainder to idle Duke in fee ; with a general 
laving of the rights of all perfons, except lift Dyke 
and his heirs, and the firft and other fons of his body 
and their heirs male, and Lord Gower and his heirs 
male, and all perfons claiming any eftate in the pre- 
xnifes under the will of Evelyn Duke of Kingston. 

The Duke of Kingston being defirous of felling one 
of the eftates veiled in him in fee under this aft, a 
doubt was fuggefted, touching the efieft of the aft;, 
with refpeft to the perfons claiming under the late 
Duke's will in remainder, expeftant on the determina- 
tion of the eftate tail veiled in Lord Gower , how far 
their rights and interefts were barred by the aft, as 
well in the eftate whereof the ufes were difeharged by 
the aft, as in the eftates fettled by way of equivalent; 
the feme being limited to the Duke in fee-fimple upon 
failure of iffue male of his own body, and not to the 
ufes limited in the will. 

In anfwer to this objection, Mr. Booth gave his opi- 
Vide Stand- nion, that, fuppoling the rules and orders of the Houle 
iothApr[l° f Lords, with refpeft to fummoning all perfons con- 
1799 earned in intereft to appearand confent, were not ob- 

ferved, this would not invalidate the aft ; for either 
houfe of parliament might difpenfe with their own 
orders, whenever they thought fit ; but here was .no 
grievance, no irregularity. The rights of the perfons 
in remainder, after Lord Gower’s eftate tail, were of 


no 
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no value ; fince, by a common recovery duly fuffered, 
thofc rights could be annihilated in the next term. 
As they were obliged to go to parliament, they were 
advifed, and rightly advifed, that to fufier four reco* 
veries, (for the lands lay in fotnr counties), would be 
to go to a needlefs expence : for that, in a cafe, where 
parliamentary affiftance was, on other accounts, indif- 
penlably neccfiary, there, the parliament would fo 
frame their words, which were to become a law, as to 
have the lame force and operation, and to bar all rights 
that would be barred by a common recovery. Fru/ira 
ft per plura, quod fieri poteji per pauciora, was a rule 
of equity, reafon, and good fenfe. 

§ 3 6. The dodrine, laid down by Mr. Booth, has 
been fully confirmed by a modern cafe, in which the 
Court of Chancery held, that a private aft would bar 
an eftatetail, and all remainders expedant thereon, and 
alfo the reverfion, although the rights of the remain* 
der-men were not excepted in the laving. 

§ 37 . Robert Wejiby bang tenant for life under a 
fettlement of an eftate in Lancajhire , with remainder in 
fee to four perfons as heirs at law to die fetdor, and 
being tenant in tail of another eftate in TTorkfhire with 
remainders over, under which the defendant John 
Wejiby claimed, and having occalion for money to pay 
debts, and one of the heirs at law being an infant, a 
private ad of parliament was obtained in 1731 , on the 
application of Robert Wejiby and die heirs at law ; by 
which, a part of the Lancajhire eftate was veftecf in 
truftees to be fold for the payment of Robert Wejiby\ 

debts ; 
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debts ; and the Torkjhire eftate was veiled in truftee* 
to the tife of Robert Wejlby for life only* wkh limita- 
tions over as in the fettlement ; with w power for Ro- 
bert Wejlby, in cafe of failure of iflue male of his body, 
to charge the Lancajhire eftate with afum of money. 
The faving claufe, at the end of the aft, laved the tights 
of all perfbns except thofe of Robert Wejlby, of the re- 
veriioners of the Lancajhire eftate, and of the heirs 
and iflues of Thomas Wejlby, but no exception of the 
heirs or iflues of — — Wejlby, under whom the de- 
fendant John Wejlby claimed. 

Robert Wejlby, by deed, in 1732, executed his power, 
and died without iflue ; having devifed the money, 
charged by the execution of the power, to his execu- 
tors upon feveral trufts. 

Upon a bill filed by the executors to have the fums 
railed, which were charged by Robert Wejlby , a ques- 
tion arofe, whether the power, given by the aft of 
parliament to charge the Torkjhire eftate, could take 
place againft the defendant John Wejlby, who claimed 

under — Wejlby, the perfon entitled in remainder 

upon the death of Robert Wejlby, who died without 
iflue. 

Lord Apjley, after argument, was clear of opinion, 
that Robert Wejlby being tenant in tail of the Torkjhire 
eftate, the right of thofe in remainder was, and was 
meant to be, barred by the aft of parliament: and 
there was no occafion to except their rights* als was 
done in other cafes, where the aft paffes upon the ap- 

9 plication 
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plication of a tenant for life ; for Robert Wejlby t being 
tenant in tail, might have barred the remainder by a re- 
covery : and, therefore, this cafe differed from that 
of the Duke of Somerfet, who procured an ad of par- 
liament for the exchange of livings $ he was only te- 
nant for life ; and, the right of thofe in remainder not 
being excepted out of the laving claufe, they were not 
bound by the ad. 

§ 38. But, where a tenant for life enters into an 
agreement to cbnvey the fee-fimple, and a private ad; 
is paffed for eltablilhing fuch agreement, in which is a 
faving of the rights of all perfons not parties to the 
ad, it will not affed the perfons entitled to the remain- 
der expedant on the life eltate. 

§ 39. Thus, in the cafe alluded to by Lord Apfley , in 
We/iby v. Kiernan , it appeared, that Charles Duke of 
Somerfet, having the honour of Petworth , was defir- 
ous of acquiring the redory of Petworth , which be- 
longed to Eton college ; and not having any benefice 
or advowfon, whereby he could tempt the college to 
give him the redory of Petworth in exchange, applied 
to and prevailed on the crown, to give to the college 
the advowfon of Worplefdon ; and the Duke, in return, 
agreed to give the crown the redory of Overblowes as 
an equivalent. Whereupon, it was agreed, that the 
advowfon of Worplefdon Ihould be veiled in Eton col- 
lege, the redory of Petworth in the Duke, and the 
rectory of Overblowes in the crown, for ever. This 
agreement was confirmed by a private ad of parliament 
in 4 & 5 Wtru and Mary ; whereby it was enaded, that 

the 
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the advowfon of Overblowes ihould be, and thereby watt 
vefted and fettled in their Majefties and their fucceffors, 
in right of their crown, for ever ; that the advowfon 
of Worplefdon Ihould be fettled and vefted in the provoft 
and college of Eton and their fucceffors for ever ; and 
that the advowfon of Petworth Ihould be, and was 
thereby vefted in the Duke and Duchefs of Somerfet 
and their heirs ; with a faving of the rights of all per- 
fons (other than their Majefties, EsV. the Duke and 
Duchefs and their heirs, and Eton college and their 
fucceflors) to the faid advowfon, or any of them. 


It was afterwards difcovered, that, by a fettlement 
made in 1687, (which was previous to this aft), the 
reftory of Overblowes was fettled to the ufe of the. 
Duchefs of Somerfet for life, remainder to their fon 
Algernon Earl of Hertford in tail male, remainder to 
their iffue female ; and that. Lord Hertford having 
died without iffue male, the reftory vefted in 'his After 
Lady Catherine , who married Sir William Wyndham , 
and died leaving Charles , afterwards Earl of Egremont , 
her eldeft fon, who died leaving George Earl of Egremont 
his eldeft fon. It was admitted on both lides, that, 
upon the death of the Duke of Somerfet , the reftory of 
Overblowes vefted in Lord Egremont , becaufe he was 
within the general faving of the aft. 


Cosftru&ion 


of private 
AAi. 


$ 40. Private afts are conftraed in the fame man- 
ner as conveyances that derive their effeft from the 
common law ; and, therefore, when any doubt arifes 
as to the conftruftion of a private aft, the court will 
confider what the objeft and intention of the parties 

was 
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P 

was in obtaining the aft, and will, if poflible, give effeft 
to that intention* 


§ 41. In the cafe of the Provoft of Eton v. the BHhop Ante f. 39. 
of Winchefier , which has been already Hated, the crown 
having loft the advowfon of Overblowes , to which Lord 
Egremont became entitled under the fettlement of 1687, 
by the death of Algernon Earl of Hertford without iffue 
male, claimed from the college of Eton the advowfon 
of Worplefdon , and prefented to it ; upon the principle, 
that the whole tranfaftion became void by the defeat of 
title in the Duke of Somerfet to the advowfon of Over- 
blowes ; whereupon, the college of Eton brought a 
quare impedit. 


It was contended, on the part of the crown, that 
private afts of parliament were to be conftrued like 
deeds ; and that this aft fhould be confidered as an 
exchange, in which there was a mutual warranty ; and 
that the eviction of the advowfon of Overblowes by 
Lord Egremont , gave the crown a right to be reftored 
to the advowfon of Worplefdon. But it was anfwered, 
on the part of the college of Eton , that the aft could 
not be confidered as an exchange j becaufe an exchange Tit. 32. c. 8. 
could only be made between two parties : and, there- f * 5 ’ 
fore, judgment was given for the college. 


§ 42. A private aft of parliament was palled in the Townley v. 
year 1 777, for inclofing and dividing the common and p-perin. R. 
wafte grounds within the manor of Tealands ; by 70 *. 
which it was enafted, that the commiilioners Ihould 
fee out, allot, and allign unto the lady of the ma- 
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nor 20 ftatute acres of the common and wafte grounds, 
in lieu of, and as a compenfation for, her right and in- 
tereft in and to the foil of the refidue of the faid com- 
mon and wafte grounds refpe&ively. And then, that 
the commiffioners fhould allot and affign the refidue 
of the faid common and wafte grounds unto, for, and 
amongft the faid lady of the manor, for and on account 
of her mefiuages, tenements, lands, and hereditaments 
within the faid manor, in refpeft whereof fhe was en- 
titled to right of common upon the fame common and 
wafte grounds, and to the feveral other perfons having 
right of common, or other right, intereft, property, 
or privilege thereon, and to their heirs and affigns for 
ever, according and in proportion to their feveral and 
refpe&ive rights, Iffc. 

A fubfequent claufe directed, that “ all and every 
“ the allotments, EsV. to be made under the aft, ihould 
“ be veiled in fee-fimple in the feveral and refpe&ive 
“ perfons, &c. to whom the fame fhould be fet out 
“ or allotted, and their heirs, affigns, and fucceffors 
<s refpeftively for ever, abfolutely freed and difcharged 
“ of and from all cuftomary tenures, rents, fines, boons, 
“ and fervices whatfoever ; and that the feveral fhares 
“ or allotments fo to be fet out as aforefaid, fhould be 
“ in lieu of, and in full compenfation and fatisfa&ion 
“ for, all rights of common and other former property, 
M privilege, right, &c. ; and that all rights of com- 
“ mon, together with all former rights, interefts, pro- 
“ fits, &c. in and upon the fame, fhould, from and 
“ immediately after that time, ceafe, and be for ever 

barred and extinguifhed ; provided always, and it 

ft 


was 
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“ was further enacted, that nothing in that aft contained 
“ Jhould extend to prejudice , Icjfcn, or defeat the right , 
“ title , or inter ejl of the faid lady of the faid manor , 
“ her heirs or ajfignjs , cf, /'«, or /o the feigniorics incident 
“ or belonging to the faid manor , but that Ihe and they, 
“ and every of them, Ihould and might at all times 
c< thereafter hold and enjoy all rents , fines, fervices, 
“ courts, perquifites, and profits of courts, goods and 
“ chattels of felons and fugitives, felons of themfelves, 
** and put in exigent, deodands, waifs, eflrays, for- 
“ feitures, and all other royalties and manerial jurifdic- 
“ tions whatfoever, in and upon the faid common and 
“ wafte grounds, thereby intended to be inclofed as 
“ aforefaid, to the faid manor, or the lord or the lady 
“ thereof for the time being, incident, belonging, or 
“ appertaining, and the fame in as full, ample, and 
“ beneficial a manner, to all intents and purpofes, as 
“ lhe or they might or could have held or enjoyed the 
“ fame, in cafe this a£t had not been made.” 

Before the palling of this aft, the lady of the manor 
was entitled to the mines and minerals lying under the 
foil of the manor, of which they had made feveral 
leafes ; the laft of which was made to one Tijfmgton in 
I 757 >- to from the 25th of the enfuing March for 
21 years, under which the 'mines were worked and 
continued to be fo, till fome time in the year 1759 ; 
but, from that period, the lelfee difcontinued the works, 
though the leafe was fubfilling at the time when the aft 
was made. 


The 
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The queftion was, whether the lady of the manor 
was entitled to the mines under the claufc of referva- 
tion in the aft, allotting the inclofures to the feveral 
tenants of the manor ? 

It was contended on behalf of the tenants of the 
manor, that the a ft barred the lady of the manor from 
claiming any future right to the mines and minerals in 
the manor : for, by the firft claufe, it appeared, that 
the commiffioners were to fet out 20 acres to the lady 
of the manor, in lieu of and as a compenfation for her 
right and intereft in the foil of the refidue of the wafte 
ground. And, on the other hand, that all allotments 
to the feveral tenants were to be in fee, which the aft 
declared fhould be a full compenfation for all rights of 
common and other former property, privilege, right, 
title, intereft, claim, and demand whatever. That, if 
the aft had (topped there, there could have been no 
doubt but that the lady of the manor would have had 
no right whatever to the mines in the allotments. But, 
if the claufe of refervation entitled her to. them, and a 
right (till remained in her of digging in thofe inclofures, 
without making any allowance for the injury fuftained 
by the owner of the foil, all the purpofes of the aft 
would be defeated. The latter claufe only provided, 
that the lady of the manor fhould fufier no prejudice- 
as to her right to all feignories incident to the manor j 
and that fee feould (till enjoy all rents, fines, fervices, 
£sV. and other royalties and manerial jurifdiftions ; 
but there was nothing in that claufe which had the 
lead reference to the foil of the manor ; and the par- 
ticular enumeration of the things intended was decifi ve. 
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that mines were not intended to be referved, other- 
wife they would have been mentioned. The word 
feignories, in the former part of the claufe, was defined 
and explained by the words which followed, and could 
only mean things of the fame nature as thofe men*- 
tioned. 

On the other fide, it was faid, that this being a pri-* 
vate aft, paffed at the requifition of the parties con*- 
cerned, was to be conftrued like all other private 
agreements ; and, confequently, the court would con*- 
fider the probable intention of the parties to be collected 
from the fituation and ftate of their feveral rights, at 
the time when the aft paffed. The anceftor of the 
defendant was the lady of the manor; and, as fuch, 
Ihe would have been entitled, not only to the mines 
under the waftes, but alfo under the copyhold inclo- 
fures, unlefs there had been fome cuftom to exclude 
her. The right of thefe mines exifted in the lady of 
the manor, feparate from the intereft in the foil, as 
appeared from the leafes of the mines, during the con- 
tinuance of the laft of which the aft paffed. It was 
admitted, that the words in the firft claufe were large 
enough to comprehend mines, if fuch had been the 
intention of the parties ; but that could not have been 
fo intended ; for then the fubfifting leafe would have 
been aifefted, and the rents thereby referved, which 
certainly could not have been intended ; inafmuch, as 
they were referved exprefsly by the word w rents ” in 
the faving claufe, there being no other rents, to which 
that word could relate. And, there being a referva- 
tion of rents to the lord, the right to the mines them- 

M m 2 felves 
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felves (out of which the rent iffued) would alfo be re- 
ferved to him. Befides, there were other words in 
the faving claufe, wh'ch were fufficiently comprehen- 
live to referve the right of digging for mines, fuch as 
feignories and royalties. If, therefore, the mines had 
been intended to have been taken out of the lord, there 
fhould have been exprefs words for that purpofe. 

Lord Kenyon Chief Juftice. — “ I agree that private 
“ afts of parliament are to be conftrued according to 
“ the intention of the parties ; but then, that kiten- 
“ tion mull be collected from the words ufed by the 
“ Legiflature, without doing violence to their natural 
“ meaning. The defendant’s counfel has fuppofed, 
“ that mines are a diftinft right from the right to the 
“ foil : but I do not think fo, where they are under the 
“ foil of the lord of the manor. In cafes of copy- 
<e holds, a lord may have a right under the foil of the 
“ copyholder : but, where the foil is in the lord, all 
<‘ c is refolvable into the ownerfhip of the foil ; and a 
“ grant of the foil will pafs every thing under it. The 
“ only word in the faving claufe, which affords any 
“ ground for argument, is the word “ rents ;** but, 
“ when we fqe how that word is ufed with the others 
“ in that part of the aft, it cannot be taken to include 
“ mines. At the time of palling this aft of parlia- 
“ ment, the mines under the wafte ground were in 
“ the lady of the manor, as part of the demefnes: 
“ Ihe intended to give up feveral rights to the tenants, 
“ for which Ihe has referved a fatisfaftion. Then, 
“ how do the tenants hold their allotments under the 
“ aft ? They could not take as copyholders, unlefs 

“ the 
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“ the aft of parliament had fo direfted ; but they take 
“ their allotments as freehold eftates of inheritance. 
“ It is extremely clear, that no new tenure can be 
“ created, -unlefs by the \ authority of parliament, 
■“ fmce the ftatute of quia emptores ; nor can any per- 
“ fon referve to himfelf a right of efcheat. Then it 
“ was urged by the defendant’s counfel, that the aft 
“ of parliament could not alfeft the leafe, which was 
“in exiftence when it palled : it certainly would not ; 
“ neither would it have been affected, if the lady had 
“ fold her eftate in the manor, but the alienee would 
“ have become the landlord, and entitled to the be- 
“ neficial intereft. referved by the leafe : fo, here the 
“ leafe will remain valid, but the right to the rent of 
“ the mines will pafs to the perfon, in whofe favour 
“ the allotment was made under the aft. For we can- 
“ not narrow the words of this aft ; and that transfers 
“ all the right in the foil to the feveral tenants. There 
* c is no doubt, but that the mines might have been 
“ referved. If it had been fo intended* it would have 
“ been by exprefs words j but there is no fuch refer- 
“ vation here. The word “ rents ” is explained by 
“ the other words ufed ; but thofe rights, which are 
“ referved, are mere badges of royalty, incorporeal 
“ rights, and other fruits of tenure of the like fort.” 

AJhurJl Juftice. — “ It does not appear to me, that 
“ mines were intended to be referved to the lady of 
“ the manor. The objeft of an inclofure is, that the 
“ lord of the manor, in refpeft of his feignory and 
“ wafte, Ihould have fome part of the ground, to be 
“ allotted to himfelf in lieu of his manerial rights ; 

Mm3 “ and 
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ft and the other lands are allotted to the proprietors of 
,f* the other inclofed lands within the manor ; and thefe 
** are not made copyholds, but the grantees take them 
as freeholds of inheritance. Therefore, primd facie , 
“ they are entitled to all mines, &c. belonging to the 
** land. Then, what is there in this cafe to take them 
(S out of the grantees, and veil them in the lord? 
“ The faving claufe only amounts to what, perhaps, 
Ci the law would otherwife have referved without fuch 
a claufe : for, as the rights referved are of an in* 
te corporeal nature, they would /till have remained in 
the lady, bepaufe there is nothing in the aft to divert: 
* e her ; but they have nothing to do with the foil or 
“ freehold, in which mines are included.” 

Buller Juftice,— r “ The general objeft of this inclo- 
fure aft was, to extinguifli all the antecedent rights 
f* of the feveral parties interelled, and to create others 
f e in lieu of them j in doing which, it was thought 
right tp make particular exceptions. Now, when 
the Legislature have made fome exceptions, we can- 
f ( not imply others which they have not made. As tp 
f* the leafe, which did not expire till a year after the 
aft parted, it probably was not thought of by either 
“ party at the time ; the mine had not been worked 
fince the year 1 759 ; it was, perhaps, therefore 
abandoned, and not thought to be of any value for 
the fhort remainder of the term. However, the 
* e court cannot carry the exception beyond the words 
“ of the aft } and all the refervations are of incor- 
“ poreal rights. By the general words, the foil parted 
by the allotments to the feveral proprietors ; and 
9 pniiie^ 
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li mines are confidered as part of the foil. I do not 

“ agree with the defendant’s counfel, that the lord may, 

<s unlefs retrained by cuftom, dig for mines on the 

* 

ei copyholder’s lands : but it is not neceflary to con- 
“ fider that queltion here.” 

Grofe, Juftice.— - “ It is extremely dangerous to con- 
** ftrue either deeds or ads of parliament according to 
“ fuppolition. The queftion here is, whether, under 
“ this ad of parliament, the mines paffed to the te- 
<c nants ? The foil undoubtedly palled ; now, what 
“ are the mines but part of the foil? And every 
* e thing, which was intended to be referved to the lady 
“ of the manor, is exprelfed ; and all thole rights are 
“ incorporeal hereditaments, and not like mines. 

“ Then, not only the general words, under which the 
“ allotments were made, are large enough to carry 
ec mines, but the fubfequent exception is not broad 
“ enough to fave them. At the fame time, it is rather 
“ extraordinary, that fo valuable a part of the pro- 
“ perty as mines, Ihould not have been exprefsly re- 
« ferved to the lady of the manor, if it had been fo 
“ intended.” 

§ 43. With refped tQ the general faving claufe, EfFeA of the 
which is inferted in every private ad of parliament, diffi- ^g" er<l1 S,IV 
culties have arifen on the conftrudion of it, where it is 
contradidory to the body of the ad. It is laid down in 
the cafe of Alton Woods , that a faving in an ad of par- 1 Rep. 47 a. 
liament, which is repugnant to the body of the ad, is 
void ; as in Plowden 565, where the fuppofed attain- 
der of the Duke of Norfolk was, by ad of parliament 

M m 4 1 Mary t 
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i Mary, declared to be void ab initio , faving the 
eftates and leafes made by King Edward 6th. The 
faving was held to be void ? for, where the attainder 
was declared to be void, the faving was againft the 
body of the aft, and therefore void. 

§ 44. This doftrine appears to have been fupported 
in modern times $ it being held, that the general fav- 
ing claufe in a private aft of parliament will not 
control the provifions, contained in the body of the 

aft, but muft be fo expounded as to be rendered con- 

* .<*« 

fiftent with the body of the aft, or elfe be void. 

§ 45. A private aft of parliament was obtained for 
fale of Lord Stawell ’ s eftate, by which it was enafted, 
that the eftate fhould be veiled in truftees to be fold ; 
and that the money, arifing from the fale, fhould be, 
in the firft place, applied to pay the mortgagees, and 
afterwards to pay the creditors by ftatutes, judgements, 
and recognizances. And, at the clofe of the aft, 
there was a general faving of the rights of all perfons 
except the heir at law, and others of Lord StawelP s 
family. Several of the ftatutes and judgments were 
prior to fome of the mortgages ; and, there being a 
decree for fale and execution of the truft created by 
the aft, a queftion arofc upon a fpecial report, whe- 
ther the mortgagees fhould be paid in the firft place, 
or whether the creditors by ftatutes, judgements, and 
recognizances, fhould be let in according to their 
priority, or be poftponed to the mortgagees. 


Wood v. 

< ecil, 

2 Vcrn. 71 1. 


For 
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' For the creditors by ftatutes, judgements, and re- 
cognizances, it was infilled that their Securities bound 
the land, as well as the mortgages : they were, both 
in law and equity, to be conlidered as having a prior 
right to the fubfequent mortgagees. And, although 
in the beginning of the aft it was provided, that the 
mortgagees fhould be paid in the firft place ; yet 
there was a general Saving of the rights of all perfons, 
except the heir at law, and thofe of Lord Stawel/'s 
family j and that Saving fet the matter at large again, 
and reflored them to their priority. 

Lord Chancellor . — “ The aft exprefsly provides, 

“ that the mortgages Shall be paid in the firft place, 

“ and the general Saving muft not control the exprefs 
“ provision of the aft, but muft be fo expounded as 
“ to confift with the exprefs preference given to the 
“ mortgagees : and he muft decree the execution of 
“ the truft accordingly, but feemed to admit that, by 
« virtue of the general Saving in the aft, they might 
“ make ufe of their incumbrances as they could at 
“ law.§ ** 

§ 46. In the cafe of Wejlby v. Kiernan , which has 
already been dated, the right of the remainder-man. Ante f. 37. 
expeftant on the determination of the eftate tail, was 
laved, not being excepted in the general Saving : and 
yet he was held to be barred $ for otherwise the aft of 
parliament would have been nugatory. 

§ 47. Where the enafting part of an aft of parlia- 

ment, for inclofing the waftes and commons of a 
8 manor, 
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manor, exprefsly exonerates certain lands from the 
payment of tithes, the re&or 'will be barred from 
claiming tithes out of thofe lands, though he is com- 
prehended in the faving claufe of the aft. 

Riddle v. § 48. By an act of parliament made in 13 Geo. 3., 

4 G will 1387. f° r inclofing and dividing certain moors, commons, 
or traSs of wafle lands, within the parifh and manor 
of Lanchejler ; it was enacted, that the commiffioners 
therein named, Ihould, after fetting out thirty acres 
of the faid land to the curate of L at ley, and other 
portions of land for the purpofes therein mentioned, 
let out the refidue of the faid land (except fo much 
thereof as was therein-after directed to be fold for 
defraying the expences of obtaining the faid adfc, and 
other purpofes therein mentioned), unto and amongft 
the bifhop of Durham , who was the lord of the faid 
manor, and the feveral other perfons having rights of 
common thereon, according to the value of their re- 
fpe&ive eftates to which fuch rights of common be- 
longed ; and that all fuch lands, as fhc uld be allotted 
to any perfons in refpedt of their refpeftive lands and te- 
nements, ihould be held by them in the fame manner 
as their refpe&ive mefTuages, &c. in right of which fuch 
allotments were holden refpefldvely, and fubjeffc to the 
fame fpedes of tithes only, in the fame manner, and 
to the fame perfons, as they were accuftomed to 

pay- 

And it was by the fame a£t declared, that the faid 
Commiflioners mi^ht fell fo much of the faid moors or 
commons as they Ihould think fit, to raife money to 

P a 7 



Title XXXIII. Private Aft* § 48. 

pay the expellees attending the obtaining and execut- 
ing the ad, and the expence of dividing the faid 
moors and commons, and the expence of fetting put 
and making public highways, roads, bridges, and 
drains, appointed by the ad to be fet outjfcnd the 
expence of inclofing and fencing the allotments, be- 
fore direded to be made to the curate of Latley\ 
“ And it was by the faid ad declared, that the 
“ perfons, who fhould become pur chafers of the faid 
* c lands fo to be fold, Jhould hold the fame difeharged 
“ from the payment of all manner of tithes , and other 
“ eftates, rights, and duties whatfoever, to any perfon 
(i or perfons politic or corporate.” 

f 

And in the faid ad was a claufe in the words fol- 
lowing : — “ Saving always to the King’s molt excel- 
“ lent majefty, his heirs and fucceffors, and to all and 
“ every other perfon and perfons, politic or corporate, 
“ his, her, and their fucceffors, executors, and admi- 
niftrators,, (other than the lord of the manor of 
“ Lanchejler aforefaid, and all other perfons entitled 
to a right of common in or upon the faid moors 
4t or commons, his, her, and their heirs, fucceffors, 
** executors or adminiftrators refpedively ; and the 
perfon or perfons, bodies politic or corporate, his, 
“ her, and their heirs, fucceffors, executors and ad- 
“ miniftrators, who fhall by virtue o£ this ad make 
“ any claim, affeding the boundaries of the faid 
moors or commons, or any claim of any right of 
“ common thereon, which lhall be adjudged and de- 
“ termined againft him, her, or them, as aforefaid}, 
all fuch right, title, suid intereft, as they, every or 

“ any 
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« any of them had or enjoyed, of, in, to, or out of 
“ the faid moors or commons, hereby dire&ed to be 
“ divided and inclofed as aforefaid, or could, or 
“ might, or ought to have had or enjoyed, in cafe 

this a£} had not been made.” 

“ And be it further enaded, that this ad, fhall be 
46 deemed and taken to be a public ad, and (hall be 
44 judicially taken notice of as fuch, by all judges and 
“ juftices, and other perfons whomfoever, without 
44 fpecially pleading the fame.” 

The impropriator of the parifh of LumcheJUr , fome 
years after this ad, filed his bill in the Exchequer 
againft certain occupiers of land in the parifh ; Hating, 
that the commiffioners under this bill had caufed 
twelve plots of land to be fold, to raife money for 
defraying the expences of the bill ; that the de- 
fendants, who were purchafers thereof, immediately 
improved their lands, and converted them into arable 
ground. That the plaintiff, to prevent any doubt 
which might arife whether the faid lands were to be 
confidered as barren land, and as fuch exempt frotn 
Tit. *3. f. 6i . the payment of tithes during feven years, had not 
during that time required any tithes to be paid to 
him. 

That the defendants had, during the preceding 
years, been the occupiers of the lands which had been 
fo fold, and had grown upon them great quantities of 
wheat, &c . ; and requiring a difcovery of the tithes 
which had arifen during thofe years, and praying an 

v account 
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account of fuch tithes, and that the defendants might 
be decreed to pay the amount thereof to the plaintiff. 

To this bill the defendants demurred ; for that *it 
appeared by the bill, that the lands, which were in 
the defendants occupation, were freed and difcharged 
from the payment of all manner of tithes by the faid 
aft of 13 Geo. 3. 

In fupport of the demurrer, it was contended: 
iff. That the plaintiff’s right, as impropriator, was 
not faved by the faving claufe in the aft : that it was 
clear it was not faved by the words of that claufe, be- 
caufe it faves only rights, of, in, to, or out of the 
moors or commons, and a right to tithes is not a right 
of, in, to, or out of land, but is a right of fomething 
collateral to the land. That tithes are an ecclefiaffical 
inheritance, collateral to the eftate of the lands, and 
of their proper nature due only to ecclefiaffical perfons 
by the ecclefiaffical law. 

ad. That the impropriator’s right not only was not 
faved by the faving claufe, but that it did not appear 
to be the intention of the legiflature to fave it ; becaufe 
it was highly reafonable that the impropriator, who 
derived great benefit from this aft (by which the lands, 
out of which the tithes arofe, were rendered much 
more profitable than they were before) ftiould bear 
his proportion of the expence of the aft being paffed. 
That, by the lands, which were fold to raife money 
for paying the expence of this aft, being exempted 

from 
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from tithes, the impropriator bore his juft proportion 
of the expence, but nothing more. 

3d, That if, however, the words of the faving 
claufe did extend to the impropriator, and it could 
be fuppofed that the legiflature intended by that claufe 
to fave his right, yet the claufe was void ; becaufe it 
was repugnant to the body of the ad, which exprcfsly 
declares, that the lands to be fold ihall be difcharged 
from the payment of tithes : that the decifions of 
courts of juftice, with refped to private ads of par- 
liament, were exadly the fame as with refped to 
deeds, and in a grant every exception, which is repug- 
nant to the grant, is void. That this, however, was 
a public ad ; and every claufe in an ad of parliament, 
repugnant to the body of the ad, is void. 

4th, That it would be very hard on the defendants, 
if they vpere compelled to pay tithes for lands, which 
they had purchafed upon the faith of an ad of parlia- 
ment, declaring that they were difcharged of tithes. 

On the other hand, it was infilled for the plaintiff, 

that this ad of parliament was to be confidered as a 

public ad, only for the purpofe of being judicially 

taken notice of by the judges, without being fpedally 

pleaded, and for no other purpofe whatsoever. That 

ads of this kind, though declared for the fpedal 

purpofe mentioned in them to be public ads, are 

never kept in the parliament roll, are never printed 

among the ftatutes ; and do not receive the royal 

aflent in the fame words by which public ads receive 

• 

it 
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it— “ Le rri le veult — but in the words by which 
private a&s receive the royal affent, — •“ Soit fait , 
comme il ejl defire that they were, in fadt, to be 
coniidered as parliamentary conveyances, and not as 
public ftatutes, which concern all the King’s fubjedts. 

That the faving claufe was not void ; though it was 
repugnant to the body of the adt ; becaufe it was of 
the very nature of a faving claufe, that it fhonld be 
repugnant to the body of the adt, the objedt of it 
being to control every thing in the adt, as far as it 
affedted the interefts of perfbns not parties to the adt. 
That, if faving claufes were not to be fo coniidered, 
they were ufelefs j becaufe, if the rights of the parties 
were not exprefsly difpofed of by the adt, they would 
be faved to them even though there were no faving 
claufe ; as, if here the adt had not declared that the 
lands ihouid be diJfcharged of tithes, the impropriator 
would have been intitled to tithes, though there had 
been no faving claufe. A faving claufe may have an 
operation, though not exprefsly repugnant to the body 
of the adt ; as if it had been declared in this cafe 
that the land fhould be freed from all charges, with- 
out mentioning tithes, and then there had been a 
claufe, faving the right of the impropriator. That 
the cafes of grants were totally unlike the prefent : for 
the reafon, why an exception contrary to the words of 
the grant is void, is, becaufe the words of the grant 
are to be taken molt ftrongly againfl: the grantor. 

Lord Chief Baron : — “ Without going into an elabo- 
“ rate argument on, this cafe, it is fufEcient to fay, 

“ that 
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44 that it falls within all the principles of a contradic- 
44 tion between a faving and an enafting claufe in an 
44 aft of parliament j and 'that the cafe is exaftly the 
fame as that of the Duke of Norfolk , as Alton 
Ante f. 45. “ Wood's cafe, and the cafe in Vernon. The legifla- 

44 ture takes upon itfelf to alter entirely the mode of 
44 tithing all the lands, which are to be the fubjeft of 
44 the inclofure. It is impoflible to fay, that the 
44 reftor is intitled to his tithes of the land in quef- 
44 tion, without faying that he would have it in his 
44 power to defeat all the purpofes of the aft, which 
44 the legiflature never could intend. This cafe is, in 
“ point of principle, precifely the fame as the cafe in 
“ Vernon. In private afts, in general, the legiflature 
44 does nothing more than enable perfons to enter 
44 into a contraft, who could not otherwife enter into 
44 it : and the perfons, who are parties to the aft, are 
44 exprefsly named in it ; but here the legiflature does 
44 a great deal more : it takes on itfelf to aft on the 
44 land itfelf, to declare that it lhall be difcharged of 
44 tithes. Accordingly, therefore, to the principle of 
44 the decided cafes, and indeed of common fenfe, 
44 we think that the reftor cannot claim his tithes 
44 againfl the exprefs words of the aft of parliament ; 
44 and that the demurrer mull be allowed.” 

S 49. A private aft of parliament appears to have 
been formerly con/idered as an aflurance of fo high a 
nature, that, although it was obtained by fraud, it could 
not be relieved againll by any of the courts of law or 
equity, but only by the power that made it ; that is, 
by parliament. Apd Mr. J Booth f in the opinion which 

has 


A private 
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has been mentioned, lays it down, that inferior jurif- Ante f. 35. 
didfcions are as much bound to fubmit to a private adt 
of parliament, as the meaneft fubjedt j provided the 
record is right. They may expound or explain, Iceep- 
ing to the intention of the makers, but not queftion 
or impeach, what the legiflature has thought fit to 
enadt, as an adl of parliament. If there is any griev- 
ance or irregularity, that mull and can be remedied 
or redlified only by another adt of parliament. 

§ 50; Sir William Blackjlone has, however, faid, 2 Comm. 345. 
that a private adl of parliament hath been relieved j^^gum. 
againft when obtained upon fraudulent fuggeftions j vo1 - *• 39 2 * 
and has cited two cafes in fupport of this aflertion. 

The firft of thefe is Richardfon v. Hamilton , in 
"which the Court of Chancery fet afide an adt of the 
Houfe of Affembly of Penfylvania: it may be feen 
in the Book of Decrees for the year 1732, pa. 344. at 
the Report Office of the Court of Chancery. 

§51. The fecond is a cafe determined by the Houfe 
of Lortls, on an appeal from the Court of Seffions in 
Sootland , which I fhall ftate from the printed cafes. 

Sir James McKenzie being tenant in tail of an eflate M‘Kenzie v: 
in Scotland , called Royjloun , with the concurrence of j» roc . 
his only fon George , and of his nephew Sir George 
M‘Kenzie 9 the two firft remainder-men, obtained an 
adt of parliament to fell the eftate for payment of 
debts. 


N n 
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Sir James M'Kenzie fold the eftate, and prevailed 
upon his fon and nephew to confent, that the whole 
purchafe money fhould be paid to him without ac- 
count, in confideration of his laying out 1000 /. 
thereof to the ufes of the entail ; and an agreement, 
dated the 17th of Augu/l 1739, was entered into for 
that purpofe. 

It was afterwards difcovered, that there were two 
debts, ftated in the aCt of parliament and the agree- 
ment of 17th Augu/l, as charges on the eftate tail, 
which were in faCt fictitious and fraudulent ; in confe- 
quence of which Sir George McKenzie, who became 
entitled to the eftate tail, by the death of Sir James 
M'Kenzie and his fon George , brought an aCtion in 
the Court of Seffions againft the reprefentatives of Sir 
James and the truftees of the aCt of parliament, for 
an application of the refidue of the purchafe money, 
after payment of the juft, true, and lawful debts, 
really affeCting the entail, and for an account of what 
payments had been made. It was objected that Sir 
George was, by the agreement of the 17th Auguji , 
barred from calling for fuch an account. 

The Lord Ordinary, by an interlocutor of the 20th 
January T747, found that “ Sir George was not barred 
** by the agreement from objecting to the debts, or 
“ from proving the fame to be fictitious, and not real 
“ debts affeCting the eftate of Royjloun at the time of 
“ the fale j” and granted warrants for letters of ind* 
dent diligence, for recovering the grounds and in- 
ftruCHons of the faid debts. 

3 


The 
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The reprefentatives of Sir James M i Kenzie pleaded, 
that the aft of parliament, by reciting thefe debts as 
fubfxfting and as Charges upon the entailed eflate, 
eftablifhed them as fuch, was final, and excluded all 
examination on that head. To this it was anfwered, 
that, as to the purchafer of the eftate and all claiming 
under him, the aft was final and conclufive $ but, 
with refpeft to the debts, it left them as they were. 
That the aft fuppofed them really and bond fide due 
to third perfons, who would therefore' have right to 
the purchafe money, but if paid, never meant them 
to be paid a fecond time, nor Sir James McKenzie 
under a pretence thereof to appropriate to himfelf the 
money for difcharge of debts, which were either fifti- 
tious, or could not from their nature affeft the intail. 
And that, whether he had or had not done fo, was a 
queftion no ways affefted by the aft. The interlo- 
cutor of the ordinary was reverfed in the Court of 
Seflions. 

Upon an appeal to the Houfe of Lords it was con- 
tended, that the recital of the debts in the aft was all 
the information and fuggeflion of the parties. The 
enafting part, fo far as it direfted the difcharge of 
thofe incumbrances out of the purchafe money, only 
purfued the recital j which, if ill-founded from the 
mif-information of the parties, was not conclufive : 
and, though the appellant, by having given his confent 
to the aft, might be thought concluded, yet being 
drawn into fuch contraftby Sir James M'Kenzie * s mif- 
reprefentation of the true flate of the debts, who 
milled both the remainder-men and the legiflature, 

N n 2 he 
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he had a right as againft Sir James' t reprefentative, to 
inquire into the reality of the debts, and application 
of the purchafe-money. Nor could a confent, thus 
fraudulently obtained, any more ftand in the way of 
the relief he fought, than it would in cafe of an or- 
dinary tranfaftion. 


On the other fide it was infilled, that the debts and 
incumbrances fpecified in the aft of parliament mull 
be taken as they were recited, between the parties to 
the aft : for, though a faving claufe was inferted for 
the rights of thofe, who were not parties ; yet it was 
a binding law to thofe who were. The aft direfted 
the money, arifing by the fale of the lands and barony 
of Roy/loun^ to be applied in payment of the debtc 
(the amount of which was particularly ftated) ; and 
the furplus only was to be laid out in the purchafe of 
land to be fettled in the order and courfe of fuccefiion 
provided by the entail. 


The Houfe of Lords ordered, that the interlocutor, 
complained of in the appeal, fhould be reverfed ; and 
that the interlocutor of the Lord Ordinary, of the 
20th January , Ihould be affirmed : and ordered that 
the Court of Seffions fhould proceed thereupon, ac- 
cording to juftice and the rules of that court. 


$ 52. The doftrine laid down by Sir William Black - 
Jlone, has been fully fconfirmed by the following 
modem cafe, in which the Court of Chancery relieved 
againft the exprefs words of a private aft of parlia- 
ment. 


§ 53* Simon- 
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§ 53. Simon Biddulph, by his will, made in 1730, 
devifed his real eftates, which he had charged 
with the payment of feveral fums of money, to 
truftees, upon trull: to raife and pay all fuch debts as 
he Ihould owe at the time of his deceafe, or fo much 
thereof as his perfonal eftate fhould not extend to pay, 
and to fettle and allure the refidue to his grandfon 
Theophilus Biddulph , for life, without impeachment of 
wafte, remainder to his fxrft and other fons fucceffively 
in tail, with feveral remainders over. 


'S3?' 

Biddulph v, 
Biddulph, 
Report Office, 
Book A. 

1 790. pa. 

269. 


Simon Biddulph died in 1736, leaving the faid Theo- 
philus Biddulph his heir at law, who entered into 
pofleffion under the will of Simon Biddulph , of all the 
eftates whereof he died feifed in pofleffion, and upon 
the death of Sir Theophilus Biddulph of Lapley , in 
1743, he became a baronet, and entered into pofleffion 
of other eftates, whereof Simon Biddulph had the 
reverfion, expectant on the death of Sir Theophilus 
Biddulph of Lapley , which were of conliderable value, 
and charged with the payment of feveral fums of 
money, but the rents thereof were fufficient to keep 
down the intereft of the incumbrances affecting the 
fame. 


By a private ad of parliament palled 27 Geo. 2. 
intitled “ An ad for the fale of the fettled eftates of 
“ Sir Theophilus Biddulph , Bart, in the county of 
<c Stafford, c dc. for railing money to difcharge incum- 
♦* brances affeding the fame* and for laying out the 
** furplus in the purchafe of other lands to be fettled 
(( to the ufes therein mentioned.** After reciting the 

N n 3 feveral 
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feveral incumbrances on the faid eftates, and that the 
faid Sir Theophilus Biddulph had, out of his own money, 
raifed and paid off 2819/. 4 s. or thereabouts, being 
the deficiency of the perfonal eftate of Simon Bid- 
dulph, in the difcharge of the remainder of his debts, 
which remained due to the faid Sir Theophilus Biddulph^ 
and charged on the fettled eftates, with a confiderable 
arrear of intereft. And reciting that it would be for 
the benefit and advantage of Sir Theophilus Biddulph , 
and of all the perfons claiming under the will of Simon 
Biddulph , if the incumbrances affe&ing the fettled 
eftates, which carried a high intereft, were paid off 
and difcharged, which could only be done by fale of 
part of the fettled eftates, and therefore the faid Sir 
Thomas Biddulph, and all the perfons claiming under 
the will of the faid Simon , were defirous and had 
agreed that certain parts of the eftates fhould be fold 
for that purpofe, freed and difcharged from the faid 
incumbrances, and that the furplus of the money after 
payment of the incumbrances, fhould be laid out in 
the purchafe of other lands, more contiguous to the 
eftate, to be fettled to the ufes of the will of Simon 
Biddulph. It was therefore enacted, that the faid 
eftates fhould be veiled in truftees, their heirs and 
ailigns, free from the trufts therein mentioned, in 
truft, with the confent of Sir Theophilus Biddulph , to 
fell the fame, and to apply the money in payment of the 
incumbrances, and all interejl •which Jhould he then 
due and owing for the fame , and a lfo in paymen t of 
the faid fum of 2819/. 4 s. due to Sir Theophilus Bid- 
. dulph , together with all intereft that Jhould have ac- 
crued due for the fame to the time of the payment thereof. 

And 
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And to lay out the rmainder of the money in the 
purchafe of lands, to be fettled to the ufes of Simon 
Biddulph ’s will. 

The truftees who were named in the ad* of parlia- 
inent did not aft, and new truftees were appointed. 
Sir Theophilus Biddulph himfelf fold the eftates and 
paid oft the incumbrances, and alfo paid, or took cre- 
dit to himfelf, for what was due on account of intereft, 
and laid out the refidue in the purchafe of lands, 
which he fettled to the old ufes. 

Theophilus Biddulph , the eldeft fon of Sir Theophilus , 
filed his bill in Chancery againft his father and the 
truftees, ftating the above fads, and that there re- 
mained a balance in the hands of the truftees of 7207 /. 
which had not been inverted in the purchafe of lands, 
according to the diredions in the ad ; and the plaintiff 
being entitled to an eftate tail expedant on the eftate 
for life of his father in the lands to be purchafed, he 
prayed that the faid fum of 7207 /. might be laid out 
jn the purchafe of lands to be fettled to the old ufes. 

Sir Theophilus Biddulph , by his anfwer, admitted that 
he, ading for the truftees in the ad, did, out of the 
money arifing from the fade of the eftates which were 
fold under the ad, pay and apply, not only fo much 
as was neceffary to difcharge the incumbrance? affed* 
ing the eftates, but alfo all fuch intereft as was due and 
owing on the faid incumbrances at the refpedive time? 
when the fame were paid off, namely, as well fuch in** 
tereft as was due and owing on the faid incumbrance? 

N n 4 at 
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at the time 'when the defendant came into poffeffion of 
the eftates, as what had afterwards accrued, the fame 
being direfted by the a ft ; and fubmitted, that fuch 
payments of intereft were refpeftively made, as being 
direftedby the aft, and that there being fuch direc- 
tions in the aft for payment of all the intereft, the 
defendant, as tenant for life, was not bound to keep 
down the intereft of the incumbrances, from the time 
he came into poffeffion of the eftates j and that the aft 
of parliament was not a fraud on the plaintiff and the 
perfons interefted in the eftates, and that the defendant 
ought not to make a compenfation for fuch intereft, as 
required by the plaintiff’s bill ; but admitted, that the 
rents and profits of the eftates which were charged with 
the faid incumbrances, were more than fufficient to 
anfwer the intereft of the incumbrances, and faid he 
did not, in fuing for and obtaining the aft of parlia- 
ment, intend any fraud on any of the perfons who 
Were to become interefted in the faid eftates after him ; 
and faid, that the intereft which accrued after he came 
into the poffeffion of the faid eftates amounted to 
7207 /. ; and ftated the fums of money paid and laid 
out in lands, and faid there did not remain any money 
to be inverted in land, all the money having been fully 
and properly applied purfuant to the direftions of the 
aft ; and fubmitted, that he was not compellable to 
make any compenfation for fuch truft monies. Where- 
upon, and upon hearing counfel upon both lides, and 
it being admitted, that the faid fum of 7207 /. was re- 
ceived by the faid Sir Theophilus Biddulph, for rents 
and profits of the eftates in queftion of which he was 
tenant for life, and which ought to have been applied 

in 
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in keeping down the intereft of the incumbrancesaf- 
fe&ing the faidxftates ; and it being admitted, that all 
the expences of the aft, and all -the expenses anterior 
to the money being laid out in land, had been paid,-k 
was ordered and decreed, that the defendant Sir Theo± 
phi Jus Biddulph fhould pay the fum of 7207 /. into the 
bank in the name of the accountant-general, in truft 
in the caufe, to be laid out in the purchafe of lands> 
agreeable to the aft of parliament V 

§ 54. The Houfe of Lords has, from time to time, 
made the following Handing orders refpe&ing private 
a&s ; 

That, for the future, it be a general inftru&ion to 
all committees who fhall meet upon private bills, that 
they take no notice of the confent of any perfon to the 
palling of fuch bill, unlefs fuch perfon appear before 
them, or there be an affidavit of two perfons made, 
that he or ffie is not able to attend, and doth confent 
to the faid bill. And that, when any committee fhall 
be appointed on a private bill, notice thereof be affixed 
on the doors of this houfe, 14 days before the meet- 
ing of the faid committee. 

That, for the future, no private bill fliall be brought 
into this houfe, until the houfe be informed of the 
matters therein contained, by petition to this houfe for 
leave to bring in fuch bill. 


* No Report of this Cafe is to be found, either in Mr, Brown 
of 1 Mr. Vejfj) junior. 


That, 



Standing 
Orders of the 
Houfe of 
Lords. 


20th April 
1698. 


7th Deo. 
1699. 
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That, for the future, no private bilk (hall be read 
a fecond time, until printed copies thereof be left with 
the clerk of the parliaments, for the perufal of the 
Houfe of Lords. And that one of the laid copies (hall 
be delivered to every perfon, as fhall be concerned in 
the faid bill, before the meeting of the committee upon 
fuch bill ; and, in cafe of infancy, to be delivered to 
the guardian or next relation of full age, not concerned 
in intercfl, or in the palling the faid bill. 

1 6th Feb. That, for the future, all parties concerned in the 
<705. confequences of any private bill, fhall fign the petition 

that defires leave to bring fuch private bill into this * 
houfe. 

That, when a petition for a private bill fhall be of- 
fered to this houfe, it fhall be referred to two of the 
judges, who are forthwith to fummon all parties before 
them who may be concerned in the bill ; and, after 
hearing all the parties, and pending the bill, are to 
report to the houfe the flate of the cafe, and their pri- 
vate opinion upon under their hands, and are to fign 
the faid bill : the fame method to be obferved as to 
private bills that are brought up from the Houfe of 
Commons, before the fecond reading of fuch bills, 
by fending a copy of the faid bill, figned by the clerk, 
to the judges, 

That, in all cafes, where truflees (hall be appointed 
by any private bill, the committee, to whom that bill 
is referred, do take care that the truflees appear per- 
fpnally before them, and accept the trull under their 

hands ; 


>54 

:6th Nov. 
705. 
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hands ; and alfo, that the Lord, who (hall be in the 
chair of a committee for the palling of any private 
bills, when he makes his report, (hall acquaint the 
houfe that all the orders of the houfe, in relation to 
private bills, were duly obferved in the jpafiing the (aid 
bill through the committee. 

That, for the future, when any private bill (hall be 
fent by the houfe to a committee, there (hall be at the 
fame time tranfmitted to them a copy of thefe orders 
now made, and of all other (landing orders of the 
houfe then in force relating to the palling of private 
bills. 

That, upon the reference of any private bill to the 
judges as aforefaid, the judges to whom the fame bill 
(hall be referred, (hall fend to this houfe a lift or lifts 
of fuch perfons names as are to be fwom in relation to 
fuch bill ; and that they (hall be thereupon fwom at 
the bar of this houfe, in order to be examined by the 
judges upon fuch oath, in relation to the bill before 
them. 

That, on all reports made from committees of 
amendments to bills, for the future, the Lord that 
makes the report, do explain to the houfe the effe& 
and coherence of each amendment ; and that, on the 
clerk’s fecond reading of the fame amendments, the 
Lord on the woolfaqk do the fame*. 

That, where a bill is brought in to empower any 
perfon to fell or difpofe of lands in one' place, and to 


ilth Dec. 
1706. 


5th April 
1707. 


19th May 
176s. 
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buy pr fettle lands in another place, the committee, to 
whom fuch boll ihall be referred, do take care that the 
yalues be fully made out ; and, if the hill (hall not be 
for making a new purchafe, but only for fettling other 
lands in lieu of thofe to be fold, in that cafe, provifion 
ihall be made in the bill, that fuch other lands be fet- 
tled accordingly. But, if the bill ihall be to purchafe 
and fettle other lands, in that cafe, the committee are 
to take care, that there be a binding agreement pro- 
duced for fuch new purchafe : or, if it ihall be made 
appear to the committee, that fuch agreement cannot 
then be made, or that fuch purchafe cannot then be 
made and fettled, as defired by the bill, and the 
committee ihall be fatisfied with the reafon alledged 
for either of thofe purpofes in either of thofe cafes, 
provifion ihall be made in the bill, that fo much 
of the money arifing by the fale of the lands dit 
refted to be fold, as is to be laid out in a new purchafe, 
ihall be paid by the purchafer or purchafers, into the 
Bank of England, in the name and with the privity of 
the accountant-general of the High Court of Chancery, 
to be placed to his account there, ex parte the pur- 
chafer or purchafers of the eilate of the perfon or 
perfons mentioned in the title of the faid bill, purfuant 
to the method prefcribed in the aft of 1 2 Geo. 1. c. 32., 
and the general orders of the faid court, and without 
fee -or, reward, according to the aft of 12 Geo. £. 
c. 24. ; and ihall, when fo paid in, be laid out in the 
purchafe of navy or. viftualling bills, or exchequer bills. 
And further, that the intereft arifing from the money 
fo laid out in the purchafe of navy or viftualling bills, 
or exchequer bills, and the money received for the 
lame, as they ihall be reipeftively paid off by Govern- 
ment, 
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• tnent, fhall be laid out in the name of the faid account* 
ant-general in the purcfiafe of other navy or victualling 
bills, or exchequer bills. All which faid navy and vie* 
tualling bills, and exchequer bills, (hall be depofited* in 
the bank in the name of the faid accountant-general, and 
ihall there remain until a proper purchafe or purchafes 
be found and approved, as Ihall be directed by fuch 
bill, and until the fame fhall, upon a petition fetting 
forth fuch approbation, to be preferred to the Court of 
Chancery in a fummary way by the perfons to be 
named in the bill, be ordered to be fold by the faid 
accountant-general , for the completing fuch purchafe, 
in fuch manner as the faid court Ihall think juft, and 
direCt. And further, that if the money arifing by the 
fale of fuch navy, vi flu ailing, or exchequer bills, fhall 
exceed the amount of the original purchafe-mohey fo 
laid out as aforefaid, then, and in that cafe only, the 
furplus which fhall remain, after difeharging the ex- 
pence of the applications to the court, fhall be paid to 
fuch perfon or perfons refpeCtively, as would have been 
entitled to receive the rents and profits of the lands di- 
rected to be purchafed, in Cafe the fame had been pur- 
chafed purfuant to the aCt, or to the reprefentatives of 
fuch perfon. 

That, ■Where a petitioner for a private bill is tenant 29th April 
for life in pofleifion, and another petitioner for the fame 1 799 ' 
bill is tehant in tail in remainder, and of age, and 
’where it is competent for the two together, by deed, 
fine, and ebrnthon recovery, to bar the rights and m- 
teTefls of all perfons in remainder* after the eftafe in 
tail of the petitioner, the committee fhall not, in fuch 
cafe, be required to take the confent of any of the 

perfons 
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perfons in remainder, after the eftate of fuch tenant id 
tail, to the palling of fuch bill. 

That, in all private bills, when any married or un- 
married woman, or when any widow delires to confent 
to the fale or exchange of any eftate, in which fhe may 
have an intereft, or upon which fhe may be entitled 
to a jointure or rent-charge of any fort, or if fhe fhall 
delire to fell or otherwife difpofe of all or any part of 
fuch jointure, rent-charge, or intereft, the committee 
fhall require not only her own confent in perfon, but 
alfo that of her trufteeor truftees. 

That, in all private bills, when any eftate is propofed 
to be fold or exchanged, on which the whole, or any 
part of the fortune of any child or children is fecured, 
or in which any fuch child or children hath or have an 
intereft, the committee fhall take the confent of any fuch 
child or children, if he, fhe, or they, is or are under 
age, by his, her, or their parents or guardians j and if of 
age, then the confent of the truftee or truftees for fuch 
child or children fhall alfq be taken, as well as the 
perfonal confent of fuch party. 

That the confent of all truftees fhall be required fa 
perfon before the committee, where any money is to 
pafs through the hands of any fuch truftees, whether 
for jointure, pin-money, the fortunes of younger chil- 
dren, or any other intereft whatfoever ; but the con-' 
fent of truftees to preferve contingent remainders only, 
fhall not be neceflary. 


That* 
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That, when any of the parties interefted in any 
private bill, fhall have power by fuch bill to name a 
truftee in the room of any truftee dying, refigning, or 
refuting to exercife his truft, provifion fhall be madb 
in the bill that fuch new truftee fhall be appointed by 
or with the approbation of the Court of Chancery. 

That, when a petition fhall be prefented to the houfe 
for any private bill, notice fhall be given to any perfon 
being a mortgagee upon the eftate intended to be af- 
fected by fuch bill. 

That, in any private bill for exchanging an eftate in 
fettlement, and fubftituting another eftate in lieu there- 
of, there fhall be annexed to fuch bill a fchedule or 
fchedules of fuch refpe&ive eftates, Ihewing the annual 
rent and the annual value thereof, and alfo of the value 
of the timber growing thereupon ; and in all private 
bills for felling a fettled eftate, and purchafing another 
eftate to be fettled to the fame ufes, there fhall be an- 
nexed to fuch bill a fchedule or fchedules, fpecifying 
the annual rent thereof ; and that every fuch fchedule 
fhall be figned and proved upon oath by a furveyor or 
other competent perfon, before the committee to whom 
fuch bill fhall be referred. 

That the Lord who fhall be in the chair of a com- 
mittee to whom any private bill fhall be committed, 
fhall ftate to the houfe, when the report from fuch 
committee is made, how far the orders of the houfe, 
in relation to fuch private bill have, or have not, been 
duly complied with. 


§ 55. The 
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$ 4$. The following (landing orders were madeby 
the Houfe of Lords, in confequence of the Union 
with Ireland . 

That, for the future, when a petition for a private 
bill concerning eftates in land fituated in that part of 
the Uninted Kingdom of Great Britain and Ireland 
called Ireland , fhail be offered to this houfe, it fhall be 
referred, if the parties defire it, to two judges of the 
Court of King’s Bench, Common Pleas, or Exchequer 
in Ireland, who are forthwith to fummon all parties 
before them, who are concerned in the bill ; and, 
after hearing all the parties, and perufing the bill, are 
to report to the houfe the ftate of the cafe, and their 
opinion thereupon, and are to fign the faid bill. The 
fame method is to be obferved as to private bills con- 
cerning eftates in land, fituated in that part of the 
United Kingdom of Great Britain and Ireland called 
Ireland, brought from the Houfe of Commons, before 
the fecond reading of fuch bill, by fending a copy of 
the faid bill, figned by the clerk, to the chief judges 
aforefaid, or any two of them. 

That all perfons concerned in the confequences of 
fuch private bills as aforefaid, and who refide in that 
part of the United Kingdom of Great Britain and Ire- 
land called Ireland, may give their confent to the 
palling of fuch bills before the two judges to whom 
fuch bills fhall be referred ; and the certificate of the 
faid judges, or any two of them, by which it fhall ap- 
pear, that on a day and at a place to be therein ex- 
preffed, fuch perfon or perfons did appear perfonaily 
7 before 
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before them, and, being aware of the intereft they may 
have in fuch bill, did give his, her, or their confent for 
*him or themfelves, and for thofe for whom,' according 
to law, he, ihe, or they may be entitled to confent, and 
did accept the truft propofed to be veiled in him or 
them by the faid bill, and did in their prefence iign a 
bill, (which bill, together with the faid certificate, mull 
be produced), ihall be held as fufficient evidence of the 
confent of fuch perfon or perfons before any committee 
of this houfe, to whom the confederation of fuch bill 
may be referred. 

That it be a general inftruftion to the judges, who 
fhall meet to take the confent of all perfons concerned 
in the confequences of private bills relating to eftates in 
that part of the United Kingdom called Ireland , that 
they take no notice of the confent of any perfon to the 
palling of fuch bill, unlefs fuch perfon appear before 
them, or it be made manifell to them by an inllrument 
under the hand of a notary public, duly executed ac- 
cording to the forms required by law, that he or Ihe 
is not able to attend, and doth confent to fuch bill. 

That, where a bill is brought in to empower any 
perfon to fell or difpofe of lands in one place in that 
part of the United Kingdom called Ireland , and to buy 
or fettle lands in another place in the faid part of the 
United Kingdom called Ireland, the committee, to 
whom fuch bill Ihall be referred, do take care that the 
values be fully made out j and, if the bill ihall not be for 
making a new purchafe, but only for fettling other lands 
in Ueu of thofe to be fold, in that cafe, provifion ihall 
Von. IV. O o be 



TaleXTSHL Private AB. § 55* 
far made in the bill, that fuch other lands be fettled 
accordingly ; but, if the bill fhall be to pur chafe and 
fettle other lands, in that cafe, the committee are td 
take care that there be a binding agreement produced 
for fuch new purchafe : or, if it fhall be made appear 
to the committee, that fuch agreement cannot then be 
made, or that fuch purchafe cannot then be made and 
fettled as defired by the bill,. and the committee fhall 
be fatisfied with the reafons alleged for either of thofe 
purpofes, in either of thofe cafes, provifion fhall be 
made in the bill, that fo much of the money arifing by 
fale of the lands directed to be fold, as is to be laid 
out in a new purchafe, fhall be paid by the purchafer , 
or purchafers, without fee or reward, into the bank of 
Dublin , under the direction and by the authority of the 
Court of Chancery, and in the name of the truftees 
named in the aft, and fhall, when fo paid in, produce the 
higheft intereft that can be obtained for the fame ; and 
that the intereft arifing from the money fo paid in, 
fhall be laid out in the name of the faid truftees, and 
fhall annually accumulate and be added to the princi- 
pal fum itfelf, to carry intereft together, until a 
proper purchafe can be found and approved, as 
fhall be direfted by fuch bill ; and, until the fame 
fhall, upon a petition fetting forth fuch approbation, 
to be preferred to the faid Court of Chancery in a 
fummary way by the perfons to be named in the 
bill, be ordered to be paid by the treafurer of the bank 
of Dublin for the completing . fuch purchafe, in fuch 
manner as the faid court fhall think juft and direft : 
and, if the money arifing by the principal and accumu- 
lated intereft of fuch fum ©r fums fhall exceed the 


amount 
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amount of the original purchafe money fo laid out as 
aforefaid, then, and in that cafe only, die furplus which 
(hall remain after difcharging the ezpence of the appli- 
cations to the court, fball be paid to the peribn or par- 
fons refpeftively, who would have been entitled to re- 
ceive the rents and profits of the land directed to be 
purchafed, in cafe the faine had been purchafed pur- 
fuant to the aft, or to the reprefentatives of fueh per- 
fon or perfons. 


O o » 
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TITLE XXXIV. 

King's Grants. 


§ t. Nature of. 

4* Croats of Franchifes. 

5. Of Offices. 

6. Of Grown Lands. 


7. Of the King’s private Pro- 

perty. 

8. CotiflruBton of King’s Grants. 


Section 1. 

TT is a rule of the common law, that the King can- 
not grant any lands, tenements, or hereditaments, 
but by "matter of record ; and therefore the King’s 
grants are contained in charters or letters patent, to 
which the great feal is annexed ; and are ufually di- 
rected or addreffed by the King to all his fubje&s. 

§ a. All grants or letters patent, mull firft pafs by 
bill, which is prepared by the King’s attorney and 
folicitor general, in conlequence of a warrant from the 
crown. 

§ 3. It will only be neceffary here to treat of thofe 
grants by which the crown gives fomething which falls 
within the defcription of real property, fuch as fran- 
chifes, offices, and lands. 

§ 4. It has been ftated that all franchifes in the 
hands of private perfons, are derived from grants by 
the crown, and the crown may Hill grant fairs, 
markets, parks, warrens* &c. though fuch grants are 
now feldom made. 


§ 5. There 
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S 5. There are a variety of offices held immediately of Offices, 
under the crown, which can only be granted by letters 
patent j and it has been ftated, that each of thefe 
offices mull be granted with all it? ancient rights and Tit. 2$. f. u. 
privileges, and every thing incidental to it. 

§ 6. By the common law, the King had an abfolute of Crown 
power over all the crown lands, and might therefore Lands * 
have granted them in fee-fimple. But the crown hav- 
ing been much impoveriihed by the liberality of 
former Kings, it was ena&ed by the ftatute 1 Ann. 

It. 1. c. 7. f. 5. that every grant, leafe, or other af- 
furance, which, from the 20th March ijoz, Ihould 
be made by her Majeity, her heirs, or fucceflors, of 
any manors, mefluages, lands, tenements, rents, tithes, 
woods, or other hereditaments, (advowfons of 
churches or vicarages only excepted,) ihould be void; 
unlefs fuch grant, £sV. ihould be made for fome term 
or eitate not exceeding thirty-one years or three lives, 
or for fome term of years determinable upon one, 
two, or three lives ; and unlefs fuch grant, &c. be 
made to commence from the date or making thereof : 
and if fuch grant, iftc.- be made to take effect in re- 
verfion, that then the fame, together with the eitate 
in pofleffion, do not exceed three lives or thirty-one 
years, in the whole : and unlefs fuch grant, &c. be 
fo made that the tenant be liable to puniihment 
for waite ; and unlefs there be referved upon every 
fuch grant, &c. the ancient or moil ufual rent, or 
more, or fuch rent as hath been referved and paid for 
the greater part of twenty years before the making 
thereof; and, where no fuch rent lhall have been 

referved. 
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referred, then a reafonable rent, not being under the 
third part of Ae clear yearly value of fuch manors, 
i&c. j and tshlefs fuch rents be made payable to her 
majefty, her heirs or fucceffors, during the time of the 
continuance thereof. 


By the 6th fe&ion, the crown is enabled to grant 
leafes of buildings, wanting reparation, for fifty years 
or three lives, difpunifhable for wafte, and referring 
rent as in the preceding fe&ion. 


By the 8th fe&ion it is provided, that the crown 
{hail not be difabled to make leafes in purfuance of 
the flat. 12 W. 3. c. 13. by which the crown was 
enabled to make leafes and copies of offices, lands, 
and hereditaments, part of the dutchy of Cornwall , 
or to make any grant or reftitution of any eflates 
forfeited for any treafon or felony, or to grant, demife, 
or affign any lands, tenements, or hereditaments, feifed 
upon any outlawry at the fuit of a fubje&, or any 
eflate taken in execution for any debt due to the 
crown, or any grants or admittances of any copyholds, 
parcel of any manor belonging to the crown. And 
by the flat. 34 Geo. 3. c. 75. feveral new regulations 
are eftablifhed refpe&ing grants and leafes of crown 
lands. 


Of the King's 
private Pro- 
perty. 


s 7* By the ftatute 39 & 40 Geo. 3. c. 88. it is 
ena&ed, that none of the provifions in the preceding 
a&s fhall extend to any manors, tfe, purchafed by 
his Majefty, his heirs or fucceflors, out of monies 
from the j^ivy purfe, or with other monies not ap- 

8 propriated 
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prorated to any public fervice, or to any manors, &fc. 
coming to his Majefty, his heirs or fucceflbrs, by gi ft 
or devife, or by defcent from any of his, her, or their 
anceftors, or any other perfons, not bong kings or 
queens , of this realm; and that this ena&meat fhall 
operate from the birth of his Majefty. 

By the 4th fe£tion of this ftatute it is enaded, that 
it fhall be lawful for his Majefty, his heirs and fuc- 
ceflbrs, from time to time, by any inftrument under 
his and their royal fign manual, attefted by two or 
more witneffes, to grant all fuch manors, &c. to any 
perfon or perfons, for any eftate or eftates, or for any 
intents or purpofes, his Majefty, his heirs or fuc- 
ceflors, fhall think fit, as any of his Majefty’s fubjedls 
may like eftates belonging to them. 


§ 8. The King's grants are conftrued in a very dif- 
ferent manner from conveyances made between private 
perfons : for the King's grants being matter of record, 
ought to contain the utmoft truth and certainty. 
And, as they chiefly proceed from the bounty of the 
crown, they have at all times been conftrued moft 
favourably for the King, and againft the grantee; 
contrary to the manner, in which all other affurances 
are conftrued. 


ConilruAuMi 
of King 9 * 
Grants. 


§ 9. In the cafe of a grant by a fubjett, every thing Tit. 32. c.*j. 
neceflary to the enjoyment of the thing granted fhall 
pafs without exprefs words ; but a grant by the King 
fhall not enure to any other intent than that, which is 
precifely exprefled in the grant, pi 62, 


$ ««• Ey 
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§1 o. By the flat. Prerogahva Regis, 17 Edits, t. 
c. 15; it is ena£ted, that, when the King gives or 
grants lands or manors, with the appurtenances, unlefs 
he makes exprefs mention in the deed of knights' 
fees, adrowfons of churches, and dowers, when they 
fall, then the King referveth to himfelf fuch fees, &e. 
although among other perfons it had been obferred 
otherwife. 

§ 11. Where the words <e ex certd fcientia , mere 
motu , et fpeciali gratia” are inferted in the King's 
grants, they will then be conflrued liberally, and ac- 
cording to the apparent intent of the King. 

§12. Where the King's grants are made upon a 
Valuable confideration, they (hall be conftrued favour- 
ably for the patentee, for the honour of the King and 
the relief of the fubjeft. 


END OF THE FOURTH VOLUME, 


lV»nt*4 by A. Straban, Lay Printer 
to His Majefty, Frintcrr^St/et t. 








